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PREACH 


A” the ſecurity of our perſons, our repu- 
tations, our properties, and our liber- 
ties, depends upon Jurors ; it can never be un- 
ſeaſonable to inform, or to remind them of 
their duties, While they remain ignorant of 
the nature of their flaticn, they cannot deter- 
mine with propriety ; while they feel not its im- 
portance, they will not conduct themſelves with 
ſpirit. When queſtions, however, which re- 
late to the welfare of the PEOPLE, are Agitst⸗ 
ed in courts of juſtice: inſtructions of this kind 
become of more than ordinary importance. 
Errors upon theſe occaſions may be attended 
with fatal conſequences; ſince powers will be 
introduced, which may, in the end, overturn 


the Conſtitution. 

But it is not upon the good intentions of Ju- 
rymen only, that we muſt depend. If they 
ſhould be prevented, either by fraud or by force 


V 
from diſcharging the truſt repoſed in them ; 


their endeavours will avail little to the pro- 


tection of the ſubject. Their ge ought, 


| therefore, to be guarded againft all attacks; 
| eſpecially as men of great eminence in the law, 4 
' have publickly declared that they have lately x 
| been invaded and. tobe defended, they mult 
| be underſtood. „ 8 4 
| A knowledge, then, of whatever relates to 

| the office of juries, ſeems at this time eſſen- 

| tially neceſlary ; ſince from hence alone a 

| ariſe the proper execution of it's duties, and the 


preſervation of It's rights. To promote this 
end, the following pamphlet is now repub- 
liſhed. Its character, for perſpicuity, and 
| | ſtrength of reaſoning, is ſo well eſtabliſhed, 


1. S 
n 


n 


that it is needleſs to enlarge upon it here. If 


AY it meets with the ſucceſs which its merit de- 


ſerves, it will, perhaps, be a principal means of 
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preſerving the trial by Jury, in its full force, 


—— 


to poſterity. 


reren 


s» 


we 


ADVERTISEMENT 
TO THE 
=» EF 4 DD = 


2 


TIus treatiſe has paſſed through many Editions. 
It appeared firſt in the Year 1680; it was Re-print- 
cd in the Year 1731, and again in 1752, 1763, 1764, 
1770, and 1771; and is now preſented to the Public 
at leaſt for the ezghth time. 


N. B. Many circumſtances might lead the reader 
to ſuſpect, that this Dialogue has been altered in or- 
der to accommodate to the preſent times. This 
edition, however, has been carefully collated with 
the firſt, which was Printed in London, for Ricnarp 
Janeway, in Queen's Head Alley, Paternoſter-Row, 
in the year 1680. So ſcrupulouſly has the Original 
becn adhered to, that not a fingle word has been al- 
tered; except in the tranſlation of the Latin ſen- 
tences in page 3, the latter of which was before un- 
intelligible. Liberties, indeed, have been taken 
with the orthography, and pointing; but theſe have 
not in the leaſt affected the ſenſe. 


| The above is an exact Copy of the Advertiſement, 
which appeared with the eighth edition, and the LoD 
CorRESPONDING SOCIETY feel the ſincereſt pleaſure 
in preſenting at leaſt a tenth to the "IO at this cri- 
{ical jundture. 
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Barriſter. 
FY old Client! a good morning to you: whither ſo ſaſt v 
you ſeem intent upon ſome important affair. 
Juryman. Worthy fir! I am glad to ſee you thus opportunes 
ly, there being ſcarce any perſon that I could at this time ra- 
ther have wiſhed to meet with. | 
Barr. I ſhall efteem myſelf happy, if in any thing I can 
ſerve you —The buſineſs, I pray? ; | 
Furym. I am ſummoned to appear upon a Jury; and was 
juſt going to try if I could get off. Now I doubt not but you 


0 


». 


can put me into the beſt way to obtain that favour. 

Barr. It is probable I could: but firſt Jet. me know the rea. 
ſons why you deſire to decline that ſervicſe. 

Furym. You know, Sir, there is ſomething of trouble and 
Joſs of time in jit:—and men's lives, liberties, and eſtates 
(which depend upon a jury's guiliy, or not guzlty, for the plain- 
tiff, or for the defendant) are weighty things. I would nat 
wrong my Conſcience for a world, nor be acceſſory to any 
man's ruin. There are others better {killed in ſuch matters. 
1 have ever fo loved peace, that 1 have forborne going to law 
{as you well know) many times, though it hath been much to 
my laſs. | | a. | 

Barr. I commend your tenderneſs and modeſty ; yet muſt 
tell you, theſe are but general and weak excuſes. ' 

As for your time and trouble, it is not much; and however 
an it be 3 ſpent than in doing juſtice, and ſerving your 
country? To withdraw yourſelf in ſuch caſes, is a kind of ſa- 
.crilege, a cobbing of the public of thoſe duties which you juſt- 
ly owe it. The more Ke man you have been, the more 
Fit you are: {for the office ol a Juryman is, conſcientiouſly to 
a neighbour; and needs no more {aw than is eaſily learnt 
ao direct him therein. I look upon you therefore a à man 
well qualified with eſtate, diſcretion, and integrity ; and 1 all 

| | f uch 


— 


5 


ſuch as you ſhould uſe private means to avoid it, how would 
the king and country be honeſtly ſerved? At that rate we 
ſhould have none but fools or knaves entrufted in this grand 
concern, on which (as you well obſerve) the lives, liberties, 
and eſtates of all England depend. 

Your tenderneſs not to be acceſſory to any man's being wronged 
or ruined, 1s (as I ſaid) much to be commended. But may you 
not incur it unawares, by ſeeking thus to avoid it? Flute was 
not innocent becauſe he waſhed his hands, and ſaid, © He 
* would have nothing to do with the blood of that juſt one.” 
There are faults of omiſhon as wel! as commiſhon. When you 
are legally called to try ſuch a cauſe, if you ſhall ſhufille out 
yourſelf, and thereby perſons perhaps leſs conſcientious hap- 
pen to be made uſe of, and fo a villian eſcapes juſtice, or an 
innocent man is ruined, by a prepoſſeſſed or negligent verdict; 
can you think yourſelf in ſuch a cafe wholly blameleſs ? Ou, 
* non prohubet cum poteſt, tubet ;" ** That man abets an evil, who 
prevents it not, when it is in his power.” Nec caret ſcrupulo 

ocietatis occultæ, qui evidenter facinori defentt obiiare- ** Nor 
can he 2 the ſuſpicion of being a ſecret accomplice, who evi- 
dently declines the prevention of an atrocious crime.“ 

Furym, Truly, 1 think a man is bound to do all the good 
he can; eſpecially when he 1s lawfully called to it. But there 
ſometimes happen nice caſes, wherein it may be difficult to 
diſcharge one's conſcience without incurring the diſpleaſure 
of the court, and thence trouble and damage may ariſe. 

Barr. That is but a vain and needleſs fear. For as the ju- 
rors privileges (and every Engliſiman's in and by them) are 
very conſiderable; ſo the laws have no leſs providently guard- 
ed them againſt invaſion or uſurpation. So that there needs no 
more than, firſt, underſtanding to know your duty; and, in 
the next place, courage and reſolution to practiſe it with im- 
partiality and integrity, free from accurſed bribery and malice 
or (what is full as bad in the end) baſe and ſervile fear. 

Jurym. I am ſatisfied, that as it is for the advantage and ho- 
nour of the public, that men of underſtanding, ſubſtance and 


honeſty, ſhould be employed to ſerve on juries, that juſtice 


and 72ght may fairly be adminiſtered ; ſo it is their own zntereſt 
when called thereunto, readily to beſtow their attendance and 
ſervice, to prevent all precedents from men otherwiſe qualified; 
which may by degrees fatally, though inſenſibly, undermine 
our juſt birth-rights, and perhaps fall-heavy one day upon us 

or our poſterity. But, for my own part, I am fearful leſt I 
ſhould ſuffer through my ignorance of the duty and office ofa 
| juryman 
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juryman; and, therefore, on that account principally it is, that 
I deſire to be excuſed in my appearance; which if I underſtood 
but ſo well as I hope many others do, I would with all my 
heart attend the ſervice, | 

Barr. You ſpeak honeſtly, and like an EngliſiV( n. But 
if that be all your cauſe of ſcruple, it may ſoon be removed, if 
you will but give yourſelf a very little trouble of enquiry into 
the neceſſary proviſions of the law of England relating to this 
matter. | 

Furym. There is nothing (of a temporal concern) that I 
would more gladly be informed in; becauſe I am ſatisfied, it 
is very expedient to be generally known. And firſt, I would 
learn how long trials by juries have been uſed in this nation“. 

Barr, Even time out of mind ;—-ſo long, that our beſt hiſto- 
rians cannot date the original of the inſtitution; being indeed 
cotemporary withthe nation itlelf, or in uſe as ſoon as the peo- 
ple were reduced to any form of civil government, and admi- 
niſtration of juſtice, Nor have the ſeveral conqueſts of revo- 
lutions, the mixtures of foreigners, or the mutual feuds of the 
natives, at any time, been ableto ſuppreſs or overthrow it. For, 

1. That juries (the thing in effect and ſubſtance, tho' per- 
haps not juſt the number of twelve men) were in uſe among 
the Britons, (the firſt inhabitants of this iſland) appears by 
the ancient monuments and writings of that nation; atteſting 
that their Freeholders had always a ſhare in all trials and de- 
terminations of differences. 

2. Molt certain it is, that they were practiſed by the Saxon:s,F 
and were then the only courts or at leaſt an eſſential, and the 
greater part of all courts of judicature: for ſo (to omit a mul. 
titude of other inſtances) we find in king Ethetred's Laws, 
In ſingulis Centurns, &c, © In every hundred let there be 
*« a court, and let twelve ancient freemen, together with the 
« Lord, (or rather, according to the Saxon, the Greve, i. e- 
« the chief officer amongſt them) be ſworn, that they will not 
* condemn any perſon that is innocent, nor acquit any one 
„that is guilty.” 

3. When the Normans came in, William, tho commonly 
called the Conguror, was ſo far from abrogating this privilege 

2 of 

* Our author, in his title-page, told us, that he intended to 

oint out, with reſpe& to Juries, 1. their antiquity; 2. their 


I excellent deſigned uſe; g. their office and juſt privileges, In anſwer 


to the Juryman's queſtion, and in compliance with his own 


27 promiſe he is now going to treat of the antiquity of Jurics, 


+ Lamb. p, 218. Coke, 1 part, Inſtitutes, fol. 155. 
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of Juries*, that in the fourth year of his reign, he confirmed 
all king Edward the Confeſſor's laws, and the ancient cuſtoms 
of the kingdom, whereof this was an eſſential and moſt mate- 
rial part. Nay, he made uſe of a Jury choſen in every coun- 
ty, to'report and certify on their oaths what thoſe laws and 


cuſtoms were; as appears in the proem of ſuch his confirma- - 


worm —_ . | | 
4. Afterwards when the Great Charter, commonly called 


Magna Charta, (which is nothing elſe than a recital, confir- 


mation, and corroboration of our ancient Engliſi liberties) was 
made and put under the great ſeal of England, in the ninth 
year of King Henry the Third, (which was Anno Domini 
1225) then was this privilege of trials by Juries in an eſpe- 
cial manner confirmed and eſtabliſhed; as in the fourteenth 
chapter. That no amercements ſhall be aſſeſſed, but by the 
% 6ath of good and honeſt men of the vicinage.” And more 
fully in that golden nine-and-twentieth chapter No tree- 
% man ſhall be taken or imprifoned, nor be diſſeiſed of his 
& freehold or liberties, or free cuſtoms, or be out-lawed, or 
& exiled, or any other way deſtroyed, nor ſha!) we paſs upon 
« him, or condemn him, but by the Jawful judgement of his 
ers, &c.“ Which Grand Charter having been confirmed 
by above thirty acts of parhament, the ſaid right of Juries 
thereby, and by conſtant uſage, and common cuſtom of Ex- 
land which is the common Jaw, is brought down to us as our 
undoubted birth-right, and the beft inheritance of every. En- 
gliſhman. For as that famous Jawyer, chiet juſtice Coket, in 
the words of Cicero, excellently avers, Major hareditas ve- 
rnit unicuique noftrum a jure & l gibus, quam a parentibus.“ 
t is a greater inheritance, and more to be valued which we 
«© derive from the fundamental conſtitution and laws of our coun- 
« ry than that u hack comes lo us from our Teſpetitue parent 3 
for without the former, we have no claim to the latter. 
Jurym. But has this method of trial never been attempted 
to be invaded or juftled out of practice? | 
Barr. It is but rarely that any have arrived to fo great a 
confidence: For it is a moſt dangerous thing to ſhake, or al- 
« ter, any of the rules, or fundamental points of the common 
* Jaw, which in truth are the main pillars, and ſupporters of 
« the fabric of the commonwealth ;** theſe are judge Coke's 
words}. Yet ſometimes it has been endeavoured: but fo ſacred 
and valuable was the inſtitution in the eyes of our anceſtors, 
E See Spelman's Gloſſar. in the word Furatas 1 
7 f 2 Inſtitut. fol. 56, | 
} 2 Inſlitut, 5. 74. 


© BLE OPPRESSIONS and EXACTIONS, to the undoing 
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and ſo tenacious were they of their privileges, and zealous to 
mantain, and preſerve ſnch a vital part of their birth- right and 
freedom ; that no ſuch attempts could ever prove effectual, but 
always ended with the ſhame and ſevere puniſhment of the 

ralh undertakers. For example, | „„ 
1: Andrew Horn, an eminent lawyer, in his book, entitled 
the Mirror of Juſtices, (written in the reign of King Edward 
I. now near 400 years ago) in the firſt chapter, and firit ſection, 
records, That the renowned Saxon King Alfred cauſed four- 
and-forty jullices to be hanged in one year, as murtherers, tor 
their falſe judgements. And there recites their particular 
crimes, moſt of them being in one kind or other infringements, 
violations, and encraochments of and upon the rights and pri- 
vileges of Juries. Amongſt the reſt, that worthy author tells us, 
he hanged one juſtice Cadwine, becauſe he judged one Hackwy 
to death without the conſent of all the Jurors; for whereas 
he flood upon his Fury of twelve men, becauſe three of them would 
have ſaved ham, this Cadwine removed thoſe three and put others 
in their room on the Jury,, againſt the ſaid Hackwy's conſent. 
Where we may obſerve, that though at laſt twelve men did 
give a verdict againſt him, yet thoſe, ſo put upon him, were 
not accounted his Jurors; by reaſon all, or any of them, who 
were firſt {worn to try him, could not | by law] be removed, 
and others put in their ſtead : And that ſuch illegal alteration 
was then adjudged a capital crime, and forthwith the ſaid 
Cadwine was hanged. | 
2. A ſecond inftance I ſhall give you in the words of the 
lord chief juſtice Coke* < - Againſt this ancient and tunda- 
„ mental law (and in the face thereof) there was in the ele- 
« venth year of King Henry VII cap. 3. an act of parliament 
obtained (on fair pretences, and a ſpecious preamble, as to 
„ avoid divers mifchiefs, &c. f) whereby it was ordained, 
« That from thenceforth, as well juſtices of aſſize, as juſti- 
* ces of the peace, upon a bare information for the king before 
« them made, without any finding or preſentment by the ver- 
„ dict of twelve men, ſhould have full power and authority 
by their diſcretions, to hear and determine all offences and 
« contempts committed or done by any perſon or perſons 
« againſt the form, ordinance, or effect of any flatute made 
© and not repealed, Sc. © By colour of which aq” [faith 


Coke] © ſhaking this fundamental law** | he means, touchin 


all trials to be by Juries] © it is not credible what HORR 


* Coke, 2 fart of Inſt, fol. 51, - 
+ The hackneyed preamble of every Statute, hoſtile to the Li. 
berties, of the people. | 
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of MULTITUDES of people, were committed by Sir Richard 
« Emp/on Knight, and Edmund Didley Eſq. being juſtices of 
the peace] throughout England; and upon this unjuſt and 
* 1njurious act fas commonly in like caſes it falleth out | a new 


office was erected, and they made maſters of the king's for- 


* feitures.”” 

But not only this ſtatute was juſtly, ſoon after the deceaſe of 
Henry VII. repealed by the ſtat. of the 1 Hen. VIII. cap. 6. 
but alſo the ſaid Emp/on and Dudley | notwithſtanding they had 
ſuch an act to back them, yet it being againſt Magna Charta, 
and conſequently void | were fairly executed for their pains : 
and ſeveral of their under-agents, as promoters, informers, and 
the like, ſeverely puniſhed, for a warning to all others that 
all dare [on any pretence whatſoever | infringe our Eg liſli 
liberties. For fo the lord F Coke having elſewhere] with 
deteftation mentioned their ſtory, pathetically concludes ; 
Qui eorum veſtigus inſiſtant, exitus perhorreſcant.”” * Let all 
* thoſe who ſhall preſume to tread therr eps, tremble at their 
* dreadful end.” Other inſtances of a latter date might be 
given, but I ſuppoſe theſe may ſuſhce. 9 

Jurym, Yes, ſurely; { and by what you have diſcourſed of 
the long-continued uſe of Juries, and the zealous regards our. 
anceſtors had not to part with them, I perceive that they were 
efteemed a ſpecial privilege. Be pleaſed, therefore, to acquaint 
me, wherein the excellency and advantages to the people, by 
that method of trial above others, may conſiſt. 

Barr. This queſtion ſhews you have not been much conver- 
fant abroad; to obſerve the miſerable condition of the poor 


eople in moſt other nations where they are either wholly - 


ſubject to the deſpotic arbitrary luſt of their rulers; or at beſt 
under fuch laws as render their lives, liberties, and eſtates, li- 
able to be diſpoſed of at the diſcretion of ſtrangers appointed 
their judges: moſt times mercenary, and creatures of prero- 
gative; ſometimes malicious and oppreſſive; and often partial 
and corrupth. Or ſuppoſe them ever ſo juſt and upright, 2 


See Sir Rick. Baker's Chron, p. 254, printed in 1674. 

+ 4 part Inſtitut. fol. 14. 

* The Juryman having been infirufted in the anttzquity of Ju- 
Ties, is now going to enquire wherein their advantage conſiſts. 
The Barriſter accordingly ſhews the benefits which may arife 


from them. Thus the author performs the fecond part of what 


he propoſed in the title-page. | 

See al! this excellently made out. and more at large, by the 
L. C. J. Forteſcue, afterwards chancellor to K. Hen. VI. in his 
book De laudibus Legum Angliæ, cap, 26, 27, 28. 29. 
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ſtill has the ſubject no ſecurity againſt the attacks of uncon- 
ſcionable witneſſes. Vea, where there is no ſufficient evidence, 
upon bare ſuſpicions, they are obnoxious to the tortures of the 
rack, which often make an innocent man confeſs himſelf guil- 
ty, merely to get out of preſent pain. Is it not then an ineſti- 
mable happineſs to be born, and live under ſuch 2 mild and 
righteous conſtitution, wherein all theſe miſchiefs /as far as 
human prudence can provide) are prevented ? where none can 
be cendemned, either by the power of ſuperior enemies, or the 
raſhneſs or ill-will of any judge, nor by the bold affirmations of 
any profligate evidence: but no leſs than twelve honeſt, ſub- 
ſtantial, impartial men, his neighbours (who conſequently can- 
not be preſumed to be unacquainted either with the matters 
charged, the priſoner's courle of lite, or the credit of the evi- 


dence) muſt firſt be fully ſatisfied in their conſciences, that he 


is guilty ; and ſo all unanimouſly pronounce him upon their 
oaths? Are not theſe, think you, very material privileges ? 

Furym. Yes, certainly; though I never ſo well conſidered 
them before, But now I plainly ſee our forefathers had, and 
we {till have, all the reaſon in the world to be zealous for the 
maintenance and preſervation thereof from ſubverſion or en- 
croachments, and to tranſmit them entire to poſterity, For, 
if once this bank be broken down or negle&ed, an ocean of 
oppreſlion, and the ruins ot infinite numbers of people, (as in 
Empſon and Dudley's days) may eaſily follow, when on any 
pretence they may be made criminals, and then fined in vaſt 
ſums, with pretext to enrich the king's coffers, but indeed to 
feed thoſe inſatiate vultures that promote ſuch unreaſonable 
proſecutions. But fince you have taught me ſo much of the 
antiquity and excellency of juries, I cannot but crave the conti- 
nuance of your favour, to acquaint me ſomewhat more parti- 
cularly of their office and power by law. 

Barr, 7 1 ſhall gladly comply with ſo reaſonable and juſt a 
requeſt. +* A jury of twelve men are by our laws the only 
«+ proper judges of the matter in iſſue before them.“ As lar 
inſtance, | 

1. That teſtimony which is delivered to induce a jury to be- 
lieve, or not to believe, the matter of fact in iſſue, is called in 


law EVIDENCE; becaule thereby the jury may, out of many 


| matters 
t The author now proceeds to the execution of the third and 
laſt part of his propoſed plan. 


+ See Coke, 4th part of Inſtit fol. 84. 
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matters of fact, Foidere veritatem ; that is, ſee clearly the 
truth, of which they are proper judges, | 

2. When any matter is {worn, or {when a] deed [is] read 
or offered, whether it ſhall be believed, or not, or whether it 
be true, or falſe, in point of fact, the jurors are proper judges. 

3. Whether ſuch an act was done, in ſuch, or ſuch a man- 
ner, or to ſuch, or ſuch, an intent, the jurors are judges. For 
the court is not judge of theſe matters, which are evidence to 
prove, or diſprove, the thing in iſſue, And therefore the wit- 
neſſes are always ordered to direct their ſpeech to the jury, 
they being the proper judges of their teſtimony, And in all 
pleas of the crown [or matters criminal] the priſoner is 
laid to put himſelf for trial upon his country ;” which is ex- 
plained and referred by the clerk of the court, to be meant of 
the jury, ſaying to them, Which country you are.” 

Furym. Well then, what is the part of the king's juſtices, 
or the court? what are they to take cognizance of, or do, in 
the trial of mens, lives, liberties, and properties? 

Barr. Their office, in general, is to do equal juſtice and 
right: particularly, a | | 
1. Io ſee that the jury be regularly returntd and duly ſworn. 

2. To ſee that the priſoner | in caſes where it is permitable | 
be allowed his lawful challenges. q 

3. To adviſe by law, whether ſuch matter may be given in 
evidence, or not; ſuch a writing read, or not; or ſuch a man 


admitted to be a witnels, &c. 


4. Becaule by their learning, and experience, they are pre- 
ſumed to be beſt qualified to aſk pertinent queſtions, and, in 


the moſt perſpicuous manner, ſooneſt to ſiſt out truth from 


amongſt tedious impertinent circumſtances and tautologies: 
they therefore commonly examine the witneſſes in the court: 
yet not excluding the jury, who of right may, and, where they 
Tee cauſe, ought to aſk them any neceſſary queſtions; which 
undoubtedly they may lawfully do with modeſty and diſcre- 
tion, without begging any leave. For if aſfing leave be neceſ- 
Aary, it implies in the court a right when they liſt to deny it; 
and how then ſhall the jury know the truth? And ſince we lee, 


chat council, who too often (—Pudet hec opprobria nobis: Sc. 


for 


*Pudet hac opprobria nobis, et dici potuiſſe et non potuiſſe refelli. 
Me are aſhamed, that theſe diſgraceſul things can be {aid and cannot 
.66 1 It is hy no means uncommon for the Council to miſ- 
Teprelent matters of law, as well as matters of fact, in the courſe 
of their pleadings. So that the Jury ſhould; place little depend- 
ance on What falls from them; They are not upon oath. 


C9 3 


for their fees ſtrive only to baffle witneſſes, and ſtifle truth, take 
upon them daily to interrogate the evidence; it is abſurd to 
think that the Jurors ſhould not have the ſame privilege, who 
are upon their oaths and proper judges of the matter. | 
„ 5, As a diſcreet and lawful affiſtant to the Jury“ “ they 
do often recapitulate and ſum up the heads of the evidence: 
but the Jurors are ſtill to conſider Whether it be done truly, 
fully and impartially; for one man's memory may ſooner fail 
than twelve's. He may likewiſe ſtate the law to them; that 
is, deliver his opinion where the caſe is difficult. or they de- 
fire it. ut ſince, . ex facto jus oritur. „ all matter of law ariſes 
out of matter of fact.“ ſo that till the fact is ſettled there is no 
room for Jaw : therefore all ſuch diſcourſes of a judge to a jury 
are, or ought to be, hypothetical, not coercive; conditional, 


and not poſitive; vz. It you find the fact thus, or thus“ 


(Rili leaving the Jury at liberty to find as they ſee cauſe) 
1 then you are to find for the plaintiff ; but if you find the fatt 
« thus, or thus, then you are to find for the defendant, or the 
„ like;” guilty, or not guilty, in caſes criminal. 

Laſtly, they are to take the verditt of the Jury, and there- 
upon to give judgement according to law. For the office ot a 
judge [as Coke well obſerves is * jus dicere. not“ jus dare” 
not to makeany laws by firains of wit, or forced interpretations ; 
but plainly, and umpartially to declare the law already e/tabliſhed.” 
Nor can they refuſe to accept the Jury's verdict when agreed: 
for it they ſhould, and force the Jury to return, and any of them 
ſhould miſcarry for want of accommodation, it would undoubt- 
edly be murther ; and in ſuch caſe the Jury may, without 
crime, force their liberty ; becauſe they are illegally confined, 


| | having given in their verdict, and thereby honeſtly diſcharged 


their office, and are not to be ſtarved for any man's pleaſure. 
free: But I bave been told, that a Jury is only judge of 
naked matter of fact, and are not at all to take upon them to 
meddle with, or regard, matter of lau, but leave it wholly to 
the court. | 

Earr. Tis moſt true, Jurors are judges of matters of fact; 
that 1s their proper province, their chief buſineſs; but yet not 
excluding the conſideration of matter of law, as it ariſes out 
of, or is complicated with and influences the fact. For to ſay, 
they ate not at al] to meddle with, or have reſpett to, law in. 
way their verdicts, is not only a falſe poſition, and contra- 
icted by every day's experience; but allo a very dangerous 
and pernicious one; tending to defeat the principal end at the 
inſtitution of Juries, and 15 ſubtilly to undermine that Which 
CG 1. Is 


was tO ſtrong to be battered down- 
® /aughan's Reports in Buſkel's caſe, fol. 144. 


N. 
* 


L 70 


1. It is falſe : For, though the direftion, as to matter of Jaw 
ſeparately, may belong to the judge, and the finding the mat- 
ter of {att does, peculiarly, belong to the Jury; yet mult your 
Jury alſo apply matter ot fact and law together; and from 


their conſideration of, and a right judgement upon both, bring 


forth their verdict: For do we not lee in moſt general iſſues, 
as upon not guilty—pleaded in treſpaſs, breach of the peace, 
or felony, though it be matter in lau whether the party be a 
treſpaſſer, a breaker of the peace, or a felon : yet the Jury do 
not find the fact of the caſe by 7 %, leaving the law to the court; 
but find the party guilty, or not guilty, generally? So as, 
though they anſwer not to the queſtion fangly,what is law? yet 
they determine the law, in all matters, where ſue is joined. 
So likewiſe is it not every day's practice, that when perſons 
are indicted for murther, the Jury not only find them guilty, 
or not guilty ; but many times, upon hearing, and weighing 
of circumſtances bring them in, either guilty of murther, 
manſlayghter,per infortunium or ſe defendendo, ꝑ as they ſee cauſe? 
Now do they not, herein, complicately reſolve both law and 
fact? Andto what end is it, that when any perſon is proſecu- 
ted upon any ſtatute, the ſtatute itſelf is uſually read to the 
Jurors, but only that they may judge, whether, or no, the 
matter be within that ſtatute? But to put the buſineſs out of 
doubt, we have the ſuffrage of that oracle of law, L:tleton, 
who in his tenures, ſect. 368. declares, ** That if a Jury wil 
«© take upon them the knowledge of the law upon the matter, they 
* may.” Which is agreed to likewiſe þy-f-oke in his comment 
thereupon + And therefore 1t 1s falle to ſay that the Jury hath 
not power, or doth not uſe frequently to apply the fact to the 
Jaw ; and thence taking their meaſures, judge of, and deter- 
mine, the crime, or iſſue, by their verdictk. 2. As 

+ By misfortune or in ſelf defence, 

. + Blackstone conſiders this, as a ſettled and allowed rule. See 
his Commentaries, vol- I p. 8. vol. III. p. 377, g78. particularly 
vol. IV. p. 354, 855: 4th. ed. 5 5 

# Not only the expreſs aſſertion of lawyers—and the prac- 
tice of the couxts, prove that Juries are authorized to determine 
the law. fo far as it relates to the fact; but, in the third place, the 


words, in which verdias must be given, indicate, that they have 


this power. If Juries had been appointed to judge of fact only, the 
words done,” or not done,” or words of a like import, would 
have been ſubstituted for the words guilty,” or *not guilty.” 
However, as ourancestors have placed it in their option to de- 


 Etmine the law, ſo far as it is connected with the fact; the 


language 
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2. As Juries have ever been veſted with ſuch power by law, 
ſo, to exclude them from, or diſſeiſe them of the ſame, were 
utterly to defeat the end of their inſtitution T. For then, if 
a perſon ſhould be indifted for doing any common innocent 
act, if it be but clothed, and diſguiſed, in the indictment, with 
the name of treaſon, or ſome other high crime, and proved, by 
witneſſes, to have been done by him: the Jury, though ſatis- 
fied in conſcience, that the fact is not any ſuch oftence as it is 
called, yet becauſe | according to this fond opinion | they have 
no power to judge of law, and the fact charged is fully proved, 
they (hall, at this rate, be bound to find him guilty : And being 
ſo found, the judge may pronounce ſentence againſt him, for 
he finds him a convicted traitor, &c. by his peers. And thus, 
as a certain phyſician boaſted, that he had killed one of his pa- 
tients with the beſt method in the world; ſo here ſhould we 
have an innocent man hanged, drawn, and quartered, and all 
according to law, | 

C 2 | Jury. 

+ From the doctrine, that Juries, in the caſe of libels, are not 
Judges of law, as well as fact, neceſſarily flows the following ab- 
Manley - Viz. that it is the duty of Juries to declare men guilty, 
or not guilty, in whom they perceive neither guilt or innocenee. 
Again: If, becauſe a circumſtance is eſtabliſhed as a fact, it is to 
be reputed as a crime, every incident which happens isa crime, 
Now if printing and publiſhing only be criminal, it is criminal 
to print and publiſh the Book of Common Prayer, and the Bible, 

It is hard to ſay, on what hates je this right of Juries can 
be diſputed. © If Jurymen, becaule not bred to the law; are 
ſuppoſed incapable of knowing what is, or what is not, law; it 
follows that none but lawyers can juſtly be puniſhed for a breach 
of the law; for, ſurely, that man is rather unfortunate, than 
faulty, who ignorantly tranſgreſſes the law.” —-Beſides, if it is 
wile to veſt the determination of law, where it concerns facts, 
in the Jury, when any civil or criminal ſuit is in queſtion ! cer- 
tainly it is wile to entruſt the Jury with the _ —— in 
all ſuits which particularly concern the ſtate; becauſe, in ſuch 
ſuits, the determination 1s always of more conſequence, and 
judges are more likely to be under an influence, which is injuri- 
ous to the rights of the people. 


language of their verdifts comprehends, when neceſſary, their 
ſent:ments upon both, If an action is ſaid to be criminal, jt is 
neceſſary to determine whether the action happened ;—So that 
when a Jury declares that a man is guilty, the fatt is implied: 
be cauſe they cannot afhx guilt, where there is no fact. hen 
a Jury declares a man not guilty, the determination of the fact 
is left uncertain : becauſe it is unnecefſary: for the law concerns 
itſelf with actions, only ſo far, as they ate criminal, 
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Jurym-· God forbid that any ſuch thing ſhould be practiſed! 
and indeed I do not very fully underſtand you. 

Barr. I do not lay it ever hath been, and I hope it never will 
be practiſed , But this I will fay, that according to this doctrine, 
it may be; and conſequenily Juries may thereby be rendered, 
rather a ſnare, or engine of oppreſhon, than any advantage, 
or guardian of our legal liberties againſt arbitrary injuſtice ; 
and made mere properties to do the drudgery, and bear the 
blame of unreaſonable proſecutions. And ſince you ſeem ſo 
dull as not to perceive it, let us put an imaginary caſe ;notin the 
the least to abet any irreverence towards his Majeſty,but only to 
explein the thing, and ſhew the abſurdneſs of this opinion — 
Suppoſe then a man ſhould be indicted, For that he as a falſe trai- 
tor, not having the fear of God before his eyes, &c. did traiter- 
ouſly, preſumptuouſly, againſt his allegiance, and with an in- 
tent to affront his Majeſty's perſon, and government, paſs by 
ſuch or ſuch, a royal ſtatue, or effigies, with his hat on his 
head, to the great contempt of his Majeſty and his authority, 
the evil example of others, againſt the peace, and his Majeſty's 
crown and dignity. Being hereupon arrainged, and having 


pleaded not guilty, ſuppoſe that ſufficient evidence ſhould 


{wear the matter of fact laid in the indictment, vz. That he did 

aſs by the ſtatue, or picture, with his hat on; now imagine 
yourſelf one of the Jury that were ſworn to try him; - what 
would you do in the matter ? | 

7urym. Do? why I ſhould be ſatisfied in my conſcience, 
that the man had not, herein, committed any crime, and fo I 
would bring him in, not guilty. 

Barr. You ſpeak as any honeſt man would do; but I hope 
you have not forgot the point we were upon. Suppoſe there- 
fore, when you thought to do thus, the court, or one of your 
brethren, ſhould take you up, and tell you, that it was out of 
your power ſo to do: For look ye (faith he) my maſters ! we 
* Jurymen are only to find matter of fat; which being fully 
proved, as in this caſe before us it is, we muſt find the party 
„ guilty, Whether the thing be treaſon, or not, does not be- 
** long to us to enquire; it is ſaid ſo here, you ſee, in the in- 
« giftment ; and let the court look to that, they know beſt. 
We are not judges of law. Shall we meddle with niceties 
« and pundtillio's, and go contrary to the directions of the 
« court? So perhaps we ſhall bring ourſelves into a Præmuni-e 
* (as they fay) and aer never be ſuffered to be Jurymen 
„again. No, no, the matter of fact you ſee is proved, and 
« *that is our buſineſs; wemuſt go according to our evidence 
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« we cannot do lels; truly it is ſomething hard and I pity the 
poor man, but we cannot help it, Sc.“ After theſe notable, 
documents, what would you do now? © 

Jurym. I ſhould not tell what to ſay to it ; for I have heard 
ſeveral ancient Jurymen {ſpeak to the very ſame effect, and 
thought they talked very wiſely. 

Barr. Well then, would you conſent to bring in the man 

uilty ? | | 
: "Jar Truly I ſhould be ſomewhat unwilling to do it; but 
I do not ſee which way it can be avoided, but that he muſt be 
tound guilty of the fact. 

Barr, (od keep every honeſt body from ſuch Jurymen! 
Have you no more regard to your Oath ? to your Conſcience? 
to Juſtice ? to the life of a man? | 

Jurym. Hold ! hold! perhaps we would not bring him in 
guilty generally, but only guilty of the fact“; finding no more, 
but guilty ot paſſing by the ſtatue with his hat on. 

Barr. This but poorly mends the matter, and ſignifies little 
or nothing; for ſuch a finding hath generally been refuſed by 
the court, as being no verditt; tnough, it is ſaid, it was lately 
allowed ſomewhere in a caſe that required favour. But, ſuppoſe 
it were accepted, what do you intend ſhould become ot the 
priſoner ? Muſt not he be kept in priſon till all the judges are 
at leiſure, and willing, to meet, and argue the buſineſs ? Ought 
you not, and what reaſon can you give why you ſhould not, 
abſolutely acquit, and diſcharge him ? Nay, I do aver, you are 
bound, by your oaths, to do it; by ſaying with your mouths 
to the court, what your conſcience cannot but dictate to your- 
ſelves, ©** not guilty.” For pray conſider, are you not ſworn, 
That you will well and truly try, and true deliverancet make ? 
There is none of this ſtory, of matter of fact, diſtinguiſhed 
from law, in your oath ; but you are, © well,” that is, fully, and 
truly.“ that is, ?mpartzally, to try the priſoner, So that if 
upon your conſciences. and the beſt of your underſtanding, by 
what 1s proved againſt him, you find he 1s guilty of that crime 
wherewith he ſtands charged, that 1s, deſerving Death, or ſuch 
other puniſhment as the law inflifts upon an offence ſo deno- 
minated; then you are to ſay, he is guilty. But if you are 
not ſatisfied, that either the att he has committed, was treaſon 


or 


Is not this exactly ſimilar to a late verdift given in the caſe 
of the King againſt Eaton, as well as many other verdiQs lately 
given. | 

+ Of their verdict, this is meant. 
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"2 | er other crime, (though it be ever ſo often called ſo); or that 

b the act itſelf, if it were ſo criminal, was not done : then what 
remains, but, that you are to acquit him? for the end of Juries 
is to preſerve men from oppreſſion ; which may happen, as well 
by impoſing, or ruining them for thatas a crime, which indeed 
is none, or at leaſt not ſuch, or ſo great, as is pretended; as 
by charging them with the commiſſion of that, which, in 
truth, was not committed. And how do you well, and truly 
try, and true deliverance make, when indeed you do but deliver 
him up to others to be condemned, for that, which yourſelves 
do not believe to be any crime ? 

/ Jurym. Well; but the ſuppoſed caſe is a caſe unſuppoſable. 
| It is not to be imagined, that any ſuch thing ſhould happen ; 
| nor to be thought, that the judges will condemn any man, 
though brought in guilty by the Jury, if the matter, in itſelf, oy = 
be not ſo criminal by law.* Barr, 4 

* Had the juryman lived at this day he could not have 3 
entertained this opinion. As one instance out of many we will | 
briefly mention that of William Carter, a Bill Sticker, who could 
neither write or read; He was accuſed of publiſhing a falſe, 
ſcandalous and ſeditious libel :— The Attorney General instead 
of proving the falſchood, entered into a declamation on the evil 
tendency of libels, at the ſame time aſſuring the Jury he was 
{ſenſible the Priſoner was not a proper object of ſeverity; that 
he wiſhed for a Verdict, only for the ſake of deterring others, 
and that he would apply to the Court that a nominal puniſhment 
only ſhould be inflicted. 5 
1 The Jury ſuffered themſelves to be prevailed on to give a 
3 "D Verdict of Guilty Then following as a nominal puniſhment, 
5 Six months impriſonment, and ſecurity for { 200. —viz. himſelf 
5 in L1co. and two ſecurities 50. each How did the jury 

| fulfill their oaths? 

Nothing can be clearer than the duty of Jurymen as defined 
| by Magna Charta: Wherever the statute law has not provided 
| | a ſpecific puniſhment for any crime, it is the duty of the Jury 

| to determine the extent of the puniſhment : The practice of 
leaving that to the Court is a deſertion of their duty and repug- 
nant to the principles of the Constitution. 

The words of Magna Charta are, That no Freeman ſhall be 
amerced for a {mall tault, but after the manner of his fault, and 
for a great fault after the greatneſs thereof; ſaving to him his 
contenement, and a merchant, ſaving to him his merchandize ; 
and none of the ſaid amerciaments ſhall be impoſed, but by the 
oaths of honest and lawful men of the vicinage. Thus our 
Forefathers not only prevented a Judge from impoſing the fine, 
but likewiſe tied up the hands of the Jury from ruining a man 
by an exceſſive fine ;—in all caſes reſerving to the criminal the 
means of a future livelihood, 
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Parr. It is moſt true, I do not believe that ever that caſe 

will happen. I put it in a thing ot apparent abſurdity, that 
you might the more clearly obſerve the unreaſonableneſs of this 
dottrine ; but withal I muſt tell you, that it is not impoſhvle 
that ſome other caſes may really happen, of the ſame, or the 
lite nature, though more fine, and plauſible. And, though we 
apprehend not, that during the reign of his Majeſty that now 
is, (whole life God long preſerve) any judges will be made, 
that would ſo'wreſt the law; yet what ſecurity is there, but 
that ſome ſucceſſors may not be ſo cautious in their choice? 
and, though our benches of judicature be at preſent furniſhed 
with gentlemen of great integrity, yet, there may one day hap- 
pen ſome Treſilian, or kinſman of Empſon's to get in, (for what 
has been, may be) who Zmp/on-like too, ſhall pretend it to be 
for his maſter's ſervice to encreaſe the number ot criminals, 
that his coffers may be filled with fines, and forfeitures: and 
then fuch miſchiets may ariſe. And Juries, having upon con- 
fidence parted with their juſt privileges, ſhall then, too late, 
ſtrive to reaſſume them, when the number of ill precedents 
{hall be vouched to inforce that as of right, which in truth was 
at firſt a wrong, grounded on eaſineſs and ignorance. Had 
our wiſe, and wary anceſtors, thought fit to depend ſo far upon 
the contingent honeſty of judges, they needed not to have been 
lo zealous to continue the uſage of Juries. 

Furym. Yet ſhi] I have heard, that in every indiftment, or 
intormation, there is always ſomething of form, or law, and, 
ſomething else, of fact; and it ſeems reaſonable, that the Jury 
ſhould not be bound up nicely to find every formality therein 


expreſſed, or elſe to acquit (perhaps) a notorious. criminal. 


But if they find the eſſential matter of the crime, then they 
ought to find him guilty, 

Barr. You ſay true, and therefore muſt note, that there is a 
wide difference to be made between words of courſe, raiſed by 
implication of law, and eſſential words, that either make, or 
really aggravate, the crime charged. The law does ſuppoſe 
and imply every treſpaſs, breach of the peace, every felony, 
murder, or treaſon, to be done VI ET ARMIS, with force, 
and arms. Sc. Now, if a perſon be indicted tor murder by 
poiſon, and the matter proved; God forbid the Jury ſhould 
{cruple the finding him guilty upon the indictment, merely 
becaule they do not find that part of it, as to force, and arms, 
| rms tor that is implied as a neceſſary, or allowable, fiction 

aw. | i e | 

But on the other ſide, when the matter in iſſue, in itſelf, and 
taken as a naked propoſition, is of ſuch a nature, as no action 
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indictment, or information will lie for it ſingly; but it is wor- 
ES ed up by ſpecial aggravation into matter of damage, or crime 


ip (as that it was done to ſcandalize the government. to raile ſe- 
dition, to affront authority, or the like, or with ſuch, or ſuch, 
an evil intent): If theſe aggravations, or lome overt act to 
ji manifeſt ſuch ill deſign, or intention, be not made out by 
0 evidence, then ought the Jury to find the party, not guilty» 
0 For Example. 8 
Biſhop Latimer (afterwards a martyr in bloody queen Mary $ 
days, for the |'roteſtant religion) in his ſermon preached be- 
jore the moſt excellem King E award VI. delivered theſe 
f words : I muſt deſire your grace to hear poor men's ſuits 
| «4%. yourſelf, Tue ſaying is now, © That money is heard every , 
| 5 where — If he be rich, he ſhall ſoon have an end of his mat- EZ 
| « ter.” Others are fain to go home with weeping tears for any | 
a help they can obtain at any judge's hand. fear men's ſuits 2 
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« yourſelf, I require you in God s behalf ; and put them not to 8 
«< the hearing of theſe velvet- coats, theſe up-ſkips. Amongſt 
* all others, one eſpecially moved me at this time to ſp ea: 
This it is, Sir: A gentlewoman came and told me, that a Fl | 


great man keepeth certain lands of hers from her, and will 
be her tenant in ſite of her teeth, And that in a whole 


[ 5 twelve- month ſhe could not get but one day for the hearing Z | 
5 of her matter, and the ſame day, when it ſhould be heard, 
*, the great man brought on his ſide a great fight of lawyers tor r 
4 his council. The gentlewoman had but one man of law, and 
4 the great man ſhakes him ſo, that he cannot tell what to do. 
| « So that when the matter came to the point, the judge vas 
1 «« a means to the gentlewoman, that ſhe ſhould let the greet 
\ „man have a quietneſs in her land.— I befcech your grace, | 
N « that ye would look to theſe matters. =} 
I And you proud judges! hearken what God faith in his { 
5 holy book; Audite illos. ia parvum, us magnum, Hear them 7 : 
| „ {faith he] the ſmall as well as the great; the poor as well 
as the rich; regard no perſon, fear no man, And why ? Quiz | 
„% Domini judicium oft E e is God's. Mark this lay- 
ing, thou proud judge; the devil will bring this ſentence * 


« againſt thee at the day of doom. Hell will be full ot thefe 
4 Judges if they repent not, and amend: they are worſe than the 
« wicked judge that Chriſt ſpeaketh of, Luke the 19th, that 
« neitter ſeared God, nor the world. Our judges are worſe 
than this judge was; for they will neither hear men tor God's 
s ſake, nor fear of the world, nor importunateneſs, nor any 7 

| | thing 
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thing elſe; yea, ſome of them will command them to 4 
„ ward it they be importunate.—T heard ſay, that when a ſuitor 


* came to one of them, he ſaid, ** What fellow is it, that giveth 
« theſe folks council to be ſo importunate? He deſerves to be 


a 
_ 


* puniſhed, and committed to ward.“ Marry, Sir, puniſh me 


„ then; it is even I that gave them council. I would gladly 
„ be puniſhed in ſuch a cauſe; and if you amend not, I will 
& cauſe them to cry out upon you ſtill; even as long as I live.“ 
— Theſe are the very words of that good biſhop, and martyr, 
father Latimer: But now. a- days the judges be afraid to hear 
a poor man againſt the rich; inſomuch, they will either pro- 
* nounce againſt him, or ſo drive off the poor man's ſuit, that 
4% he ſhall 7 be able to go through with it.“ F_ 

Furym. Truly they are ſomewhat bold, but I think very 
honeſt ones. But what ſignify they to our diſcourſe? | 
Barr. Only this; —Suppoſe the judges of thoſe times, 
thinking themſelves aggrieved by ſuch his freedom, ſhould have 
brought an indictment, againſt him, ſetting forth, that“ falſly 
and maliciouſly, intending to ſcandalize the government, 
and the adminiſtration of juſtice, in this realm, and to bring 
* the ſame into contempt, he did ſpeak, publiſh, and declare 

the falſe, and ſcandalous, words before recited.” 

Zurym. I conceive, the judges had more wit, than to trou- 
ble themſelves about ſuch a buſineſs. | ; 

Barr: That is nothing to the purpoſe; but ſuppoſe, I fay, by 
them, or any body elſe, it had been done; and his ſpeaking 
the words had been proved ; and you had then been living, and 
one of the Jury ? | 

Jurym. I would have pronounced him not guilty, and been 
fared to death before I would have conſented to a contrary 


verdict; becauſe the word: in themſelves are not criminal, nor 


reflecting upon any particulars ; and as for what is ſuppoſed to 
be laid in the indictment, or information, (“ that they were pubs. 
* liſhed, or ſpoken, to ſcandalize the government, and the ad- 
*« miniſtration ot juſtice, or to bring the ſame into contempt”) 

nothing of that appears. | Fo 
Barr. You reſolve, as every honeſt, underſtanding, con- 
ſcientious man, would do in the like caſe; for when a man is 
eg for that, which, in itſelf, is no crime, how dreadfully 
oever it may be {et out, (as the inquiſitors in Spain ule to 
clothe innocent Proteſtants, whom they conſigu to the flames, 
with Sambenito's, garments all over bepainted with Devils; 
that the people beholding them in ſo helliſh a dreſs, may be = 
D | 


® Pii{on, + See alſo Latimer's Third Serman⸗ 


o 
bo 
2 
F 
F 


l 
= 
” 
74 
- 
n 
* 
+ 
** 
: 
= 
G 
E 
= 
£4 
. 
0 
1 
a 
A 
2 o 
2 
= 
SY 
Wy =” 
ay 
ws 
= 
2A 
- 
N 
1 
28 


- 
oy 


„ Wn FA 
Fg rs » 
Ne 

— 


Wal ] 


far from pitying them, that they may rather condemn them in 
their thoughts as miſcreants not worthy to live, though in 
truth they know nothing of their cauſe;)—yet I ſay, notwith- 
ſtanding any ſuch bugbear artifices, an innocent man ought to 
be acquitted, and not he and all his family ruined, and perhaps 
utterly undone, for words, or matters, harmleſs in themſelves, 
and poſſibly very well intended, but only rendered criminal, 
by being thus hideoufly dreſſed up, and wreſted with ſome far- 
fetched, forced, and odious conſtruction. ; 

Jurym. This is a matter well worthy the conſideration of 
all Juries; for indeed 1 have often wondered to obſerve the 
adverbs in declarations, indictments, and informations, in ſome 
caſes to be harmleſs vinegar and pepper, and in others, henbane 
ſteeped in aqua Fortis. 

Barr, That may eaſily happen where the Jury does not 
diſtinguiſh legal implications, from ſuch as conſtitute, or mate. 
rially aggravate, the crime: for If the Jury ſhall honeſtly re- 
fuſe to find the latter in caſes where there is no direct proof of 
them, (viz. That ſuch an att was done falſly, , 
maliciouſly, with an intent to raiſe ſedition, defame the govern- 
ment, or the like,) their mouths are not to be ſtopt, nor their 
conſciences ſatisfied with the court's telling them Vou have 
nothing to do with that; it is only matter of form or matter of 
law ; you are _ to examine of fact, whether he ſpoke ſuch 
words, wrote, or fold, ſuch a book, or the like. For now, if 
they ſhould ignorantly take this for an anſwer, and bring in 
the priſoner guilty, though they mean and intend of the naked 
fact, or bare act only; yet the cleik recording it, demands a 
further confirmation, ſaying to them, thus; Well then, you 
ſay 4. B. is guilty of the treſpaſs, or miſdemeanour, in manner 
and form, as he ſtands indicted; and ſo you fay all?” To 
which the foreman anſwers for himſelf and his fellows, © Ves.“ 
Where!ipon the verdict is drawn up e e ſuper ſacra- 
mentum ſuum dicunt, &c.“ “ | he Jurors do ſay upon wel oaths. 
% that A B. malicioully, in contempt of the king and the go- 
„ vernment, with an intent to ſcandalize the adminiſtration of 
* juſtice, and to bring the ſame into contempt, or to raiſe ſe. 
dition, &c.“ (as the words before were laid); ſpake ſuch 
words, publiſhed ſuch a book, or did ſuch an act, againſt the 
peace of our lord the king, his crown and dignity, 

Thus a VERDICT, fo called in law, quaſ veritatis, becauſe 
it ought to be the voice, or /aying, of TRUTH f itſelf may be- 
| | come 

+ Vere dium, Truly ſpoken, 


E 

come compoſed in its material part of falſhood. Thus twelve men 
ignorantly drop into a perjury. And will not every conſcien- 
tious man tremble to pawn his ſoul under the ſacred, and dread- 
ful ſolemnity of an oath, to atteſt, and juſtify, a lye upon record 
to all poſterity ? beſides the wrong done to the priſoner, who 
thereby perhaps comes to be hanged, (and ſo the Jury“ zz foro 
eon ſcienliæ are certainly guilty of this murther;) or at leaſt by 
fine, or impriſonment, undone, with all his family, whoſe juſt 
curſe will fall heavy on ſuch unjuſt Jurymen, and all their 
poſterity, that againſt their oaths, and duty, occaſioned their 
cauſeleſs miſery. And is all this, think you, notlung but a 
matter of formality ? | 

Furym. Yes, really, a matter of vaſt importance, and fad 
conſideration ; yet I think you charge the miſchiefs done by 
ſuch proceedings a little too heavy upon the Jurors. Alas, 
good men! they mean no harm: they do but follow the direc- 
tions of the court : if any body ever happen to be to blame in 
ſuch caſes, it muſt be the judges. 

Barr. Yes, toreſooth ! that's the Jurymen's common plea ; 
but do you think it will hold good in the court of Heaven? 
"Tis not enough that we mean no harm, but we muſt do none 
neither ; eſpecially in things of that moment. Nor will ignorance 
excuſe, where it is affected, and where duty obliges us to inform 
ourſelves better, and where the matter is ſo plain and eaſy to 
be underſtood, 

As for the judges, they have a fairer plea than you, and may 
quickly return the burthen back upon the Jurors : For“ we,” 
may they ſay, * did nothing but our duty, according to uſual 
« practiſe: the Jury, his peers, had found the fellow guilty, 
«« upon their oaths, of ſuch an odious crime, and attended with 
« ſuch vile preſumptions, and dangerous circumſtances. They 
« are judges: we took him as they preſented him to us; and 
6 according to our duty pronounced the ſentence, that the law 
« inflicts in ſuch caſes, or ſet a fine, or ordered corporeal pu- 
« niſhment upon him, which was very moderate, conſidering 
the crime laid in the indiftment, or information, and of 
* which they had ſo ſworn him guilty. If he were innocent, 
or not ſo bad as repreſented, let his deſtruttion lie upon the 
Jury, Sc.“ At this rate, if ever we ſhould have an uncon- 
ſcionable judge, might he argue, and chus the guilt of the blood 
or ruin, of an innocent man, when it is too late, ſhall be bandied 
to and fro, and ſhuffled off from the Jury to the Judge, and 
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In the Tribuxal of conſcience. 
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from the Judge to the Jury; but really ſticks faſt to both, but 
eſpecially on the Jurors : becauſe the very end of their inſtitu- 
tion was to prevent all dangers of ſuch oppreſſion; and in every 
ſuch caſe, they do not only wrong their own ſouls, and irre- 
parably injure a particular perſon, but alſo baſely betray the 
liberties of their country in general. For as, without their ill 
compliance and act, no ſuch miſchief can happen ;—ſo by it. 
ill precedents are made, and the plagueis increaſed ; honeſter 
Juries are diſheartened, or ſeduced by cuſtom from their du- 
ties; juſt privileges are loſt by diſuſer; and perhaps within a 
while ſome of themlelves may have an hole picked in their 
coats, and then they are tried by another Jury juſt as wiſe, and 
honeſt, and ſo deſervedly come ta ſmart under the ruinating 
effects, and example, of their own folly and injuſtice. 

Jurym You talk of folly, and blame Jurymen, when indeed 
they cannot help it. They would ſometimes find ſuch a per- 
fon guilty, and ſuch a one innocent, and are purſuaded they 
ought ſo to do; but the court over. rules, and forces them to do 
otherwiſe. 

Barr. How, I pray? 

Jurym. How ? why, did you never hear a Jury threatened 
to be fined and impriſoned, if they did not comply with the 
ſentiments of the court ? 

Barr. 1 have read of ſuch doings, but I never heard or faw 
it done: and indeed 1 do not doubt but our ſeats of juſtice are 
furniſhed with both better men, and better lawyers, than to uſe 
any ſuch menaces, or dureſs; for undoubtedly 1t 1s a baſe, 
and verv illegal practice. Eut, however, will any man that 
fears God, nay, that is but an honeſt heathen, debauch his con- 
ſcience and forſwear himſelf; do his neighbour injuſtice; betray 
his country's liberties, and conſequently enflave himſelf, and 
his poſterity; and all this merely, becauſe he is hectored, and 
threatened a little? ö . 

Jurym. I know it fhould not ſway with any: but alas! 4 

riſon is terrible to moſt men, whatever the caule be; and the 
fine may be ſuch, if one ſhall refuſe to comply, as may utterly 
ruin one's family. | 

Barr. Fright not yourſeif; there is no caule for this ague - 
fit, to ſhake your conſcience out of frame: it you are threat- 
ened, tis but © brutum fulmen lightning without a thunder- 
bolt,” nothing but big words; for it is well known, THAT 
THERE IS NEVER A JUDGE IN ENGLAND THAT CAN 
FINE, OR IMPRISON, ANY JURYMAN IN SUCH A CASE 


Jury m. 
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Turym: Good, Sir! I am half aſhamed to hear a Barriſter 
talk thus: have not ſome in our memory been fined and im- 
priſoned? And ſure that which has actually been done, is not 
altogether impoſſible. | | 

Barr. Your ſervant, Sir! under favour of your mighty wiſ- 
dom, and experience, when I {aid no Judge could de it. I ſpake 
the more like a Barriſter; for it is a maxim in law - paſſu- 
mus, quod Jure pofſumus : *a man is ſaidto be able to do only fo 
* much, as he may lawtuliy do,” But ſuch fining, and impri- 
ſoning, cannot lawfully be done; the judges have no right, or 
power, by law, to do it; and therefore it may well be ſaid, they 
cannot, or are not able, to do it. 

And whereas you ſay, that ſome Juries in our memory have 
been fined and impriſoned, you may poſlibly ſay true; but it 
is as true, that it hath been only in our memory; for no ſuch 
thing was practiſed in antient times; for ſo I find it aſſerted by 
a late learned judye*, in theſe poſitive words; No caſe can be 
«« offered, either before attaints granted in general, or after, 
« that ever a Jury was puniſhed by fine and impriſonment by 
« any Judge, for not finding according to their evidence, and 
6 his direction, until Popham's time; nor is there clear proot, 
t that he ever fined them for that reaſon, ſeperated from other 
% miſdemeanours.” And fol. 152: he affirms, © That no man 
6: can ſhew, that a Jury was ever puniſhed upon an informa- 
«: tion, either at law, or in the Star- chamber, where the charge 
« was only for Ending againſt their evidence, or giving an un- 
„ti ue verdict; unleſs imbracery, ſubornation, or the like were 
* Joined.” So that, you fee, the attempt is an innovation, as 
well as unjuſt; a thing unknown to our fore-fathers, and the 
antient ſages of the law: and therefore ſo much the more to be 
watched againſt, reſisted, and ſuppreſſed, whilſt young; left 
in time this crafty cockatrice's egg, hatched, and foſtered by 
ignorance, and puſillanimous compliance, grow up into a ſer- 
pent too big to be maſtered, and fo blaſt, and deſtroy the firſts 
born of our Engliſh freedoms. And indeed (bleſſed be God) 
it hath hitherto been rigorouſly oppoſed as often as it durſt 
crawl abroad; being condemned in parliament, and knocked 
o'th* head by the reſolutions of the judges upom ſolemn argue 
ment: as by and by, I ſhall demonſtrate. 

Jurym. Well, but are Jurors not liable then to fine or im. 
priſonmeht, in any caſe whatſoever ? 

Barr. Now you run from the point; we were talking of 
giving their verdict, and you ſpeak of any caſe whatſoever. 
| Whereas 
Tord chief juſtice Faughar, in his Reports, fol, 146. 
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Whereas you ſhould herein obſerve a neceſſary diſtinction, 
which I ſhall give you in the words of that learned judge laſt 
recited® : Much of the office of Jurors, in order to their ver- 
dict, is MINISTERIAL; as not withdrawing from their fel. 
* lows after they are ſworn; not receiving from either fide 
** evidence not given in cuurt ; not eating and drinking before 
their verdict; refuſing to give a verdict, &c. wherein if they 
5 tranſgreſs, they may be finable. But the verdict itſelf, when 
* given, is not an att. miniſterial, but JUDICIAL, and (ſup- 
©* poſed to be) according to the beſt of their judgement ; for 
* which they are not finable, nor to be puniſhed, but by at- 
© taint;” that is, by another Jury, in caſes were an attaint lies, 
and where it ſhall be found that, wi{fully, they gave a verdict, 
falſe and corrupt. 

Now that Juries, otherwiſe, are in no cafe puniſhable, nor 
can (for giving their verdict according to their conſciences, and 
the beſt of their judgement) be legally fined or impriſoned by 
any judge, on colour of not going according to their evidence, 
or finding contrary to the directions of the court; is a truth, 
both founded on unanſwerable reaſons, and confirmed by ir. 


refragable authorities. | 

Furym. I hoſe I would gladly hear, | 

Barr. They are many, but ſome of the moſt evident are 
theſe that follow. As for reaſons : | 

1. A Jury ought not to befined, or impriſoned, becauſe they 
do not follow the judge's directions; tor if they do follow his 
directions, they may yet be attainted: and to ſay they gave 
their verdict according to his diiections, is no bar but the 
judgement fhall be reverſed, and they puniſhed for doing that 
which it they had not done, they ſhould (by this opinion) have 
been fined, and impriſoned, by the judge.—-Which is unreaſon- 
able. | 
2. If they do not follow his direction, and be therefore 
fined, they may be attainted, and fo they ſhould be doubly pu- 
niſhed by diftinct judicatures for the ſame offence ; which the 
common law never admits. | | 

g. To what end is the Jury to be returned out of the vici- 
nage (that is, the neighbourhood) whence the iſſue ariſeth ? to 
what end muſt hundredors be of the Jury, whom the law ſup- 
poſeth to have nearer knowledge of the fact than thoſe of the 


vicinage in general? to what end are they challenged ſo ſcru- 
uf they have 


| lach 
* Vaughan's Reports, fol, 152. 
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ſuch a certain freehold, and be probi, & legalet, homines, & and 
not of affinity with the parties concerned, &c. if after all this, 
they implicitly muſt give a verdict by the dictates, and au- 
thority of another man, under pain of fines, and impriſonment, 
when {worn to do it according to the beſt of their own know- 
ledge ? A man cannot fee by another's eye, nor hear by ano- 
ther's ear; no more can a man conclude, or inter, the thin 
to be reſolved by another's underſtanding, or reaſoning ; unleſs 
all men's underſtandings were equally alike. And if merely 
in compliance, becauſe the judge ſays thus, or thus, a Jury 
ſhall give a verdict; tho' ſuch their verdict ſhould happen to 
be riight, true, and juſt; yet they being not affured it is ſo from 
their own underſtanding, are fore/worn, at leaſt in foro concien- 
tiæ | 

4. Were Jurors ſo finable, then every mayor, and bailiff of 
corporations, all ſtewards of leets, juſtices of peace, &c. what. 


ever matters are tried before them, ſhall have verdicts to their 


minds, or elſe fine, and impriſon the Jurors till they have; fo 
that ſuch muſt be either pleaſed, humoured, or gratified, elfe 
no juſtice, or right. is to be had in any court. 

5+ Wheteas a perſon by law may challenge the ſheriff, or 
any Juryman, if of kin to his adverſary ; yet he cannot chal- 
lenge a mayor, recorder, juſtice, c. who 'tis poſſible will have 
a verdict for their kinſman, or againſt their enemy, or elſe fine 
and impriſon the Jury till they have obtainedit : fo that by this 
means our lives, liberties, and properties, ſhall be ſolely tried 
by, and remain at the arbitrary diſpoſal of every mercenary, or 
corrupted juſtice, mayor, bailiff, or recorder, it any ſuch 
ſhould, at any time, get into office, h 

6. Tis unreaſonable that a Jury ſhould be finable on pre- 
tence of their going againſt their evidence; becauſe it can ne- 
ver be tried, whether or no in truth they did find with, or againft, 
their evidence, by reaſon no writ of error lies in the caſe. | 

7. Were Jurymen liable to ſuch arbitrary fines, they would 
be in a worſe condition than the criminals that are tried by 
them; for in all civil actions, informations, and indictments, 
ſome appeals, or writs of falſe judgement, or of error, do lie 
into ſuperior courts to try the regular proceedings of the infe- 
rior. But here can be no after-trial, or examination; but the 


Jury man (if fining at all were lawful) muſt either pay the fine, 


or lie by it; without remedy to decide, whether in his particu» 
lar caſe he were legally fined, or not. | | 
Fe” 8. Without 


* Honeſt and lawful men. 
In the tribunal of cquſcience: . 
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8. Without a fact agreed, it is as impoſſible for a judge, or 


any other, to know, the law, relating to that fact, or direct con- 


cerning it, as to know an accident that hath no ſubjett ; for as, 
where there is no law, there is no tranſgreſſion, ſo where there 
is no tranſgreſſion, there is no place for law: for © the law“ 
(laith divine authority) “ is made for the tranſgreſſor.“ And 
as Coke tells us, Ex facto jus oitur; © upon ſtating the fact, or 
tranſgreſſion, matter of law doth ariſe, or grow out of the root 
of the fact.“ Now the Jury being the ſole judges of fact 
and matter in iſſue before them, not finding the fact on 
which the law {hould ariſe, cannot be ſaid to find againſt law, 
which is no other than a ſuperſtructure on fact: ſo that to ſay 
they have found againſt the law, when no fact is found, is ab- 
ſurd; an expreſſion inſignificant, and unintelligible. For no 
iſſue can be joined of matter in law; no Jury can be charged 


with the trial of matter in law barely; no evidence ever 


was, or can be, given to a Jury, of what is law, or not: 
nor can any ſuch oath be given to, or taken by a Jury, to try 
matter in law; nor does an attaint lie for ſuch oath, it talſe, Gc. 
But if, by finding againſt the directions of the court in matter 
of law, ſhall be underſtood, that it the judge having heard the 
evulence given in court, (for he can regularly know no other, 
though the Jury may) ſhall tell the Jury upon this evidence, 
the law is for the plaintiff, or for the defendant, and the Jury 
are, under pain of fine, and impriſonment, to find accordingly ; 
then it is plain, the Jury ought of duty fo to do. Now if this 
were true, who ſees not that the Jury is but a troubleſome delay, 
of great charge, much formality, and no real uſe in determin- 
ing right, and wrong, but mere echoes to ſound back the plea- 
ſure of the court ; and conſequently, that trials by them might 
be better aboliſhed than continued ? which is at once to ſpit 
folly in the faces of our venerable anceſtors, and enſlave our 
poſterity. N | 

9. As the judge can never direct what the law is in any 
matter controverted, without firſt knowiug the fact; ſo, he 
cannot, poſhbly, know the fact but trom the evidence which 
the Jury have: but he can never fully know what evidence 
they have; for beſides what is ſworn in court, (which is all 
that the Judge can know) the Jury, being ofthe neighbourhood, 
may, and oft-times do, know ſomething of their own know- 
ledge, as to the matter itſelf, the credit of the evidence, Ec. 
which may juſtly {way them in delivering their verdict ; and 
which ſelf Knowledge of theirs is ſo far countenanced by law, 
chat it ſuppoſes them capable thereby to try the matter in _ 

| | {an 


2 

and ſo they muſt) though no evidence were given, on either 
kde, in court. As when any man is indicted, and no evidence 
comes againſt him, the det Tom of the court always is, * You 
* are to acquit him, unleſs of your own knowledge you know 
„him guilty ;”” ſo that even, in that caſe, they may find him 
guilty, without any witneſſes, Now how abſurd is it to think, 
that .any judge has power to fine a Jury for going againſt their 
evidence, when he that ſo fineth, knoweth perhaps nothing of 
their evidence at all, (as in the laſt caſe) or at leaſt but ſome part 
of it? For howis it poſſible he ſhould lawfully puniſh them for 
that which it is impoſſible for him to know?  —  _. 

Laſtly. Is any thing more common, than for two lawyers, 
or judges, to deduce contrary, and oppoſite concluũons out of 
the ſame caſe in law? And why then may not two men infer 
diſtinct concluſions from the ſame teſtimony? And conſequent- 
ly, may not the Judge, and Jury, honeſtly differ in their opini- 
on, or reſult from the evidence, as well as two judges may 
which often happens? And ſhall the Jurymen, merely for this 
difference of apprehenſion, merit fine, and impriſonment, be- 
cauſe they do that which they cannot otherwiſe do, preſerving 
their oath and integrity? eſpecially when by law they are pre- 
ſumed to know better, and much more of the buſineſs, than 
the judge does, as aforeſaid. = _ | 3 | 
Are not all theſe, groſs contradicting abſurdities, and unwor- 
ihy (by any man that deſerves a gown) to be put upon 
the law of England; which has ever owned right reaſon for its 
parent, and dutifully ſubmitted to be guided thereby? 5 

Jurym. If the law, as you ſay, be reaſon, then undoubtedly 
this practice of fining of Juries is molt illegal, ſince there can- 
not be any thing more unreaſonable: but what authorities have 
you againſt it ? . | | 

Barr. You have heard it proved to be a modern upſtart en- 
croachment, ſo you cannot expect any direct, or expreſs, con- 
demnation of it in ancient times; becauſe the thing was not then 
ſet on foot. And, by the way, though negative arguments are not 
neceſſarily concluſive, yet that we meet with no precedents of 
old ot Juries fined, for giving their verdict contrary to evidence; 


or the ſenſe of the court, is a violent preſumption that it ought 


not to be done: for it cannot be ſuppoſed, that this latter age 
did firſt of all diſcover, that verdifts were many times not ac= 
cording to the judge's opinion and liking, © Undoubtediy they 
faw that as well as we; but knowing the ſame not to be any 
erime, or puniſhable by law, vo ſo modeſt and honeſt, as not 
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to meddle with it. However, what entertainment it hath met 


with, when attempted in our times, I ſhall ſhew you in two 


remarkable caſes. 
1. When the late lord chief juſtice Reehng had attempted 


ſomething of that kind, it was complained of, and highly re- 
ſented by the then parliament ; as appears by this copy of their 
proceedings thereupon, taken out of their Journal, as follows. 


Die Mercurii, 1 1 Decembris, 1667. 


The houſe reſumed the hearing of the reſt of the report 
** touching the matter of reſtraint upon Juries, and that upon 
the examination of divers witneſſes in ſeveral caſes of re- 
** Nraints put upon Juries by the lord chief juſtice Keeling ; 
« and thereupon reſolved as followeth : 

« Firſt, That the proceedings of the ſaid lord chief juſtice, 
« in the caſes now reported, are innovations in the trial of men 
« for their lives, and liberties And that he hath uſed an ar- 
tc bitrary, and illegal power, which is of dangerous conſequence 
« to the lives and liberties of the people of England, and tends 
& to the introducing of an arbitrary government. 

«© Secondly, That in the place of judicature the lord chief 
*« juſtice hath undervalued, vilified, and condemned MACNA 


©& CHARTA, the great PRESERVER of our lives, freedom 


&% and property. | 

 & Thirdly, That he be brought to trial in order to condign 
& puniſhment, in ſuch manner as the houſe ſhall judge moſt. 
fit, and requiſite.” 


Die Veneris, 13 Decembris, 1667. 


«© Reſolved, &c. 

That the precedents, and practice of fining, or impriſon. 
ing, of Jurors for giving their verditts, are illegal.” | 

Here your ſee it branded in parliament : Next you ſhall ſeg 
it formally condemned on a ſolemn argument by the judges, 
The caſe [is | thus. | 

At the ſeſſions for London, Sept. 1670 William Pen, and 
William Mead (two of the people commonly called Qualters) 
were indifted, for that they with others, to the number of 
three hundred, on the 14th Aug. 22 Regis, in Gracechurch- 


Street, did with force, and arms, Sc. unlawfully, and tumul- 
* tuouſly, 
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« tuouſly, aſſemble, and cengregate themſelves together, io 
the diſturbance of the peace; and that the ſaid Villiam Pep 
e did there preach, and ſpeak, to the ſaid Mead, and other per- 
« ſons in the open ſtreet; by reaſon whereof, a great con- 
« Courſe, and tumult, of people in the ſtreet aforeſaid then, and 
4 there, a long time, did remain, and continue, in contempt 
« of our ſaid lord the king, and of his law, to the great diſtur- 
«© bance of his peace, to the great terror, and diſturbance, of 
many of his liege people, and ſubjects, to the ill example of 
„ all others in the like caſe offenders, and againſt the peace of 
our ſaid lord the king, his crown and dignity.” 

The priſoners pleading not guilty, it was proved, that there 
was a meeting at the time in the indictment mentioned, in 
Gracechurch-Street, conſiſting of three, or four hundred people, 
in the open ſtreet; that William Pen was ſpeaking, or preach- 
ing, to them: but what he ſaid, the witneſſes (who were offi- 
cers and ſoldiers ſent to diſperſe them) could not hear.— This 
was the effect of the evidence; which Sir n Howel, the then 
recorder, (as I find in the print of that trial) was pleaſed to ſum 
up to the Jury in theſe, words: | | | 

* You have heard what the indictment is; it is for preach- 
« ing to the people in the ſtreet, and drawing a tumultuous 
„ company after them, and Mr. Pen was ſpeaking. If they 
** ſhould not be diſturbed, you ſee they will go on, There 
are three, or four witneſſes that have proved this that he did 
* preach there, that Mr. Mead did allow of it. After this you 

fave heard by ſubſtantial witneſſes what is ſaid againſt them: 
% NOW WE ARE UPON THE MATTER OF FACT, WHICH ; 
„ YOU ARE TO KEEP TO, AND OBSERVE, AS WHAT 
& HATH BEEN FULLY SWORN, AT YOUR PERIL.” 

This trial began on the Saturday: the Jury retiring, after 
ſome conſiderable time ſpent in debate, came in, and gave this 
verdict, -* guilty. of ee in Gracechurch- Street. At 
which the court was offended, and told them, they had as 
« good ſay nothing; adding, —'* Was it not an unlawful 
aſſembly ?—you mean he was ſpeaking to a tumult ot peo- 
* ple there ? But the foreman ſaying, what he had delivered 
was all he had in commiſſion ; and others of them affirming, 
that they allowed of no ſuch words as an“ unlawful aſſembly 
in their verdict; they were ſent back again, and then brought 
in a verdi& in writing ſubſcribed with all their hands, in theſe 
words; e, the Jurors hereafter named, do find William Pen 
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& #0 be guilty of ſpeating, or preaching, to an a/ſambly met toge- 
& ther - ene the _ of 415 os: s 
« William Mead not guilty of the ſaid indiftment.” 

* This the court reſented ſtill worle, and therefore ſent 
them back again, and adjourned till Sunday morning; but then 
too they inſiſted on the ſame verditt; ſo the court adjourned 
till Monday morning; and then the Jury brought in the priſon- 
ers generally not guilty;”” which was recorded, and allowed 
of. But immediately the court fined them forty marks a man, 
and to lie in priſon till paid. 

Being thus in cuſtody, Edw. Buſkel, one of the ſaid Jurors, 
on the ninth of November following, broughthis Habeas Corpus 
in the court of Common-Pleas. On which the ſheriffs of London 
made return, That he was detained by virtue of an order of ſeſ- 
* ſions whereby a fine of forty marks was ſet upon him, and 
eleven others, particularly named; and every of them being 
A Jurors ſworn to try the iſſues joined between the king, and 
e Pen, and Mead, tor certain treſpaſſes, contempts, unlawful aſ- 
« ſemblies, and tumults, and who then, and there, did acquit the 


, ſaid Pen, and Mead, of the ſame, againſt the law of this king- 


dom, and againſt full, and manifeſt evidence, and againſt the 


« direction of the court in matter of law, of, and upon the pre- 
« miſes openly in court to them given, and declared; and that 
« it was ordered they ſhould be impriſoned till they ſeverally 


A 
* 


& the ſame was the cauſe of his caption and detention. “ 
The court coming to debate the validity of this return, ad- 
Judged the ſame inſufficient: For 1. The words,—*+ againſt 
* full, and manifeſt, evidence,” was too general a clauſe: the 
videnc e ſhould have been fully, and particularly 2eczzed : elie 
how ſhall the court know it was ſo full and evident? they have 
now only the judgment ot the ſeſſions for it, that it was fo; but 
ſaid the Judges our judgements ought to be grounded upon 
* our own inferences, and underſtandings, and not upon theirs.” 
| 1 | 2. It 


* Note, Though this Jury, for their excellent example of cou- 
rage, and conſtancy, deſerye the commendation of every good 
Engliſhman; yet, if they had been better adviſed, they might 
have brought the priſoners in not guilty at firſt, and ſaved them- 


ſelves the trouble, and inconveniencies of theſe two nights re- 


Rraint. See State Trials, vol. II. p. 606, in fol. Vide note, 
to Page, 10. and 11. 


+ See Brſiels Caſe in Vaughan's Reports at large. 


paid the ſaid fine, which the ſaid Buſkel not having done, 
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2. It is not ſaid, that they acquitted the perſons indicted 
againſt full and maniteſt evidence, corruptly and #nowng the 
laid evidence to be full and manife/t, For otherwiſe it can be no 
crime; for that may ſeem full, and manifeſt to the court, 
which does not appear ſo to the jury. | | 

3. Ihe other part of the return, z. That © the Jury 
* had acquitted thote indicted, againſt the direction ot the 
court in matter of law, was alſo adjudged to be nought, and 
unreaſonable ; and the fining the Juries for giving their ver- 
dict in any caſe concluded to be illegal, for the ſeveral reaſons 
before recit:d, and other authorities of law urged to that pur- 
pole; and all the precedents, and allegations, brought to juitity 
the fine, and commitment, ſolidly anſwered. Whereupon the 
chief juſtice delivered the opinion of the court,“ 1 hat ze 
* cauſe of commitment was inſuffictent ;”” and accordingly the 
ſaid Buſhel, and other his fellow-priſoners, were diſcharged, 
and left to the common law for remedy and reparation of the 
damages, by that tortuous, illegal impriſonment, ſuſtained. 

Which coſe is (amongſt others) reported by that learned 
judge Sir ohn Vaughan, at that time lord chief juſtice of the 
Common-Pleas; ſetting forth all the arguments, reaſons, and 
authorities, on which the court proceeded therein : from which 
I have extracted moſt of the reaſons which I before recited for 
this point, and, for the greateſt part, in the very words of that 
reverend author. | 

Jurym. This refolftion hath, one would think. (as you ſaid} 
knocked this illegal practice on the head, beyond any poſſibili- 
ty of revival; but may it not one day be denied to be law, and 
the contrary juſtified ? 

| Barr. No ſuch thing can be done without apparently violat- 
ing, and ſubverting, all law, juſtice, and modelty : for though 
the precedent itſelf be valuable, and without turther enquiry 18 
wont to be allowed, when given thus deliberately upon ſolemn 
debate by the whole court; yet, it is not only that, but the 
found, ſubſtantial, and everlaſting reaſons, whereon they ground- 
ed ſuch their reſolves, that will, at all times, juſtity fining of 
Juries in ſuch caſes to be illegal. Beſides, as the reporter 
was moſt conſiderable, both in his quality as lord chief juſtice, 
and for his parts, ſoundneſs of judgment, and deep learning 
in the law; ſo ſuch his book of Reports is approved, and re- 
commended to the world, (as appears by the page next after 
the epiſtle) by the right honourable the preſent lord . 
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lor of England; Sir William Screggs, now lord chief juſtice ot 
England; my lord North, chiet juſtice of the Common Pleas ; 
and, in a word, by all the judges of England at the time of 
publiſhing thereof; ſo that it cannot be imagined how any 
book can challenge greater authority, unleſs we ſhould expett 
it to be particularly confirmed by att of parliament. 

Turym. You have anſwered all my ſcruples: and ſince I ſee 
the law has made ſo good proviſion for Jurymen's privileges, 
and ſafety; God forbid any Juryman ſhould be of ſo baſe a 
temper, as to betray that, otherwiſe, impregnable fortreſs, 
wherein the law hath placed him to preſerve, and defend, the 
juſt rights, and liberties of his country, by treacherouſly ſur- 
rendering the ſame into the hands of violence, or oppreſſion, 
though maſked under ever ſo fair ſtratagems, and pretences. 
For my own part, I ſhall not now decline to appear according 
to my ſummons; and therefore (though I fear I have detained 
you too long already) ſhall deſire a little more of your direc- 
tion about the office of a Juryman in particular, that I may 
uprightly, and honeſtly, diſcharge the ſame. _ 

Barr. Though I think, from what we have diſcourſed, be- 
ing digeſted, and improved, by your own reaſon, you may 
ſufficiently inform yourſelf; yet, to gratify your requeſt, I ſhall 
add a few brief remarks, as well of what you ought cautiouſly 
to avoid, as what you muſt diligently purſue, and regard, if 
you would juſtly, and truly, do your duty. | 

Firſt, As to what you muſt avoid. | 

1. I am very confident, that you would not willingly violate 
the oath which you take: but it is poſſible that there are ſuch, 
who as frequently break them as take them, through their 
careleſs cuſtom on the one hand, or /lauſh fear on the other; 
againſt whom I would fully caution you ; that == may detend 
yourſelf, and others, againſt any enemies of your country's 
liberties, and happineſs, and keep a good conſcience towards 
God, and towards man. | 

2. It is frequent, that when Juries are withdrawn, that the 
may conſult of their verdict, they ſoon forget that ſolemn oat 
they took, and that mighty charge of the lite and liberty of men 
and their eſtates, whereot then they are made judges ; and 
that, on their breath, not only the fortunes of the particular 
party, but perhaps the preſervation, or ruin, of {ſeveral numerous 
families does ſolely depend: Now I ſay, without due conſide- 


ration of all this; nay ſometimes without one ſerious thought, 


er conſulted reaſon, offered pro or con, preſently the foreman 
or 
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CI 
or one, or two, that call themſelves antient Jurymen, (though 
in truth they never knew what belongs to the place more than 
a common ſchool-boy,) raſhly deliver their opinions; and all 
the reſt, in reſpect to their ſuppoſed gravity, and experience, 
or becauſe they have the biggeſt eſtates, or to avoid the trou- 
ble of diſputing the point, or to prevent the ſpoiling of dinner 
by delay, or ſome ſuch weighty reaſon, forthwith agree blind- 
fold, or elſe go to holding up of hands, or telling of noſes, 
and ſo the major vote carries away captive both the reaſon, 
and the conſcience, of the reſt : thus trifling with ſacred oaths, 
and putting men's lives, liberties, and properties (as it were) to 
the hap-hazard of croſs or pile. This practice, or ſomething 


of the like kind, is ſaid to be too cuſtomary amongſt ſome 


Jurors, which occaſions ſuch their extraordinary diſpatch of 
the weightieſt, or moſt intricate, matters; but there will come 
a time when they ſhall be called to a ſevere account for their 
baſte, and negligence 3 therefore have a care of ſuch fellow- 
urors. 
; g. Such a laviſh fear attends many Jurors, that let but the 
court direct to find guilty, or not guilty, though they them- 
ſelves ſee no juſt reaſon for 1t; yea, oft-times though their 
own opinions are contrary, and their conſciences tell them it 
ought to go otherwiſe; yet, right, or wrong, accordingly 
they will bring in their verdict; and, therefore, many of them 
never regard ſeriouſly the courſe, and force, of the evidence ; 
what, and how, it was delivered, more, or leſs, to prove the 
indictment; Gc. but as the court ſums it up, they find: as if 
Juries were appointed for no other purpoſe but to eccho back, 
what the bench would have done. Sucha baſe temper is to be 


avoided, as you would eſcape being forſworn, even though 


your verdi& ſhould be right: for ſince you do not know it ſo 
to be, by your own judgment, or underſtanding, you have 
abuſed your oath, and hazarded you own ſoul, as well as your 
neighbour's life, liberty, or property; becauſe you blindly 


depend on the opinion, or perhaps paſſion of others, when 


you were ſworn well, and truly, to try them yourſelves. Such 

an implicit faith is near of kin to that of Rome in religion, and, 

at leaſt, in the next degree, as dangerous.* | 
ſeek. 


Though Judges are likely to be more able than Jurymen, 
et Jurymen are likely to be more koneft than Judges; eſpecially 
in all caſes where the power of the prerogative, or the rights of 
the people, are in diſpute, Our rights, therefore, both as in- 
dividuals 
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4 There are ſome make a trade of being Jurymen : that 
feek for the office; uſe means to be conſtantly continued in 
it: will not give a diſobliging verdict, leſt they ſhould be diſ- 
charged, and ſerve no more: theſe ſtanding, Jurors have certain- 
ly ſome ill game to play. There are others that hope to ſignalize 
themſelves, to get a better trade, or {ome preferment by ſerv- 
ing a turn. There are others that have particular piques, and 
a humour of revenge againſt ſuch, or ſuch, parties: if a man 
be but miſcalled by ſome odious name, or ſaid to be of an ex- 
ploded faction ſtraight they cry hang him, find him guilty, 
no puniſhment can be too bad for ſuch a fellow; in ſuch a 
caſe they think it merit to ſtretch an evidence on the tenter- 
hooks, and {train a point of law, becauſe they fancy it makes 
tor the intereſt of the government; as if injuſtice or oppreſ- 


ſion could in any caſe be for the true intereſt of government, 


when in truth nothing more weakens or deſtroys it. But this 
was an old ſtratagem, it thou ſuffer this man to eſcape, thou 
* ſhalt not be Ca/ar's friend:“ when Cæſar was ſo far from 
either needing, or thanking them for, any ſuch baſe ſervices, 
that, had he but truly we. -t, them, he would ſeverely 
have puniſhed their partiality and tyranny. bo 

All theie, and the like, peſtilent biaſſes, are to be avoided 
and abominated, by every honeſt Juryman. 

But now as to the poſitive qualifications requiſite. 


1. You that are frm ſhould, firſt of all. ſeriouſly re- 
importance, of the office: your own ſouls 


gard the weight, an 
other men's lives, liberties, eſtates, all that in this world are dear 
to them, are at ſtake, and in your hands; therefore, conſider 
things well before-hand, and come ſubſtantially furniſhed, and 
provided; with ſound, and well-grounded conſciences,—with 
clear minds, free from malice, fear, hope, or favour; left, in- 
Read of judging others, thou ſhouldeſt work thy own condem- 
nation and ſtand in the fight ot God, the Creator, and Judge 
of all men, no better than a Murtherer, or perjured Malefactor. 


2, Obſerve ; 


dividuals, and as a people, are more likely to be ſecure, while 
Juries follow the reſult of their own opinion; for leſs danger 
will ariſe from the miſtakes of Jurymen, than from the corrup- 
tion of Judges, Beſides, improper verdicts will but ſeldom oe- 
cur ; ſince Juries will avail themſelves of the abilities, and learn- 
ing, of the Judges, by conſulting them upon all points of law ; 


and thus to the advantage of information, may add their own 
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2. Obſerve well the record, indictment, or information that 
is read, and the ſeveral parts thereof, both as to the matter 
manner, and form. 

3. Take due notice of, and pay regard to, the evidence offer- 
ed for proof of the indictment, and each part of it, as well to 
manner, and form, as matter: and-it you ſuſpect any ſuborna- 
tion, foul practice, or tampering hath been with the witneſſes, 
or that they have any malice, or ſiniſter deſign; have a ſpecial 
regard to the circumſtances, or incoherences, of their tales, and 
endeavour, by apt queſtions, to fift out the truth, or diſcover 
the villiany. And, for your better ſatisfattion, endeavour to 
write down the evidence, or the heads thereof, that you may, 
the better, recall it to memory. 

4. TAKE NOTICE OF THE NATURE OF THE 
CRIME CHARGED,: AND WHAT LAW THE PRO- 
SECUTION IS GROUNDED UPON, AND DISTIN- 
GUISH THE SUPPOSED CRIMINAL FACT, WHICH 


IS PROVED, FROM THE AGGRAVATING CIR- 


CUMSTANCES, WHICH ARE NOT PROVED: 

5. Remember that in Juries there is no plurality of voices 
to be allowed: ſeven cannot over rule, or, by virtue of majo- 
rity, conclude five; no, nor eleven one. But as the verdict 
is given in the name of all the twelve, or elſe it is void; ſo 
every one of them muſt be actually agreeing, and ſatisfied in 
his particular underſtanding, and conſcience, of the truth, and, 
righteouſneſs, of ſuch verditt, or elſe he is foreſworn, And 
therefore, if one man differ in opinion from his tellows, they 
muſt be kept together; till either they, by ſtrength of reaſon, 
or argument, can fatisty him, or he convince them, For he 
is not to be hectored, much leſs puniſhed, by the court into a 
compliance: for as the lord chief juſtice Vaughan ſays well , 
« it a man differ in judgment from his fellows, whereby they 
i are kept a day, and a night, though his diſſent may not in 
truth be ſo reaſonable as the opinion of the reſt that agree 
« yet, if his judgment be not latisfied, one diſagreeing, can 
« be no more criminal, than tour, or tive, difagreeing with 
* the reſt.” Upon which occaſion the ſaid author recites a re- 
markable caſe out of an antient + law- book: A Juror would 
* not agree with his fellows for two days, and being demand- 
* ed by the judges, if he would agree, ſaid, he would firſt die 
in priſon; whereupon he was committed, and the verdict 
* taken: but upon better advice, the verdict of the eleven was 
* quaſhed, and the Juror diſcharged without fine, and the 


' Juſtices ſaid © the way was to carry them in carts” (this is 
i 


* Rep. fol. 151 | + 41 If. p. 11 
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to be underſtood at aſſizes, where the Judges cannot flay, but 
muſt remove in ſuch a time to another county) “ until they 
agreed, and NOT BY FINING THEM. And as the Judges 
« erred in taking the verdict of eleven, ſo they did in impriſon- 
wy mc twellth.”” And therefore, you ſee, on ſecond thoughts 
releaſed him. 

6. Endeavour, as much as your circumſtances will permit, 
at your ſpare hours to read, and underſtand, the fundamental 
laws of the country; ſuch as Magna Charta, the petition of 
Tight, the late excellent act for Habeas . ee. Horn's Mir- 
ror of 3 Sir Ed. Coke, in his 2d, gd; and 4th Parts of 
the Inſtitutes ot the Law of England and Judge Vaughan's 
Reports. "Theſe are books frequent to be had, and of excel- 
Jent uſe to inform any reader, of competent apprehenſion, of 
the true liberties, and privileges, which every Engliſhman is 
juſtly intitled unto, and eſtated in, by his birth- right; as alſo 
the nature of crimes, and the puniſhments ſeverally, and re- 
ſpectively, inflicted on them by law; the office, and duties, of 
Judges, Juries, and all officers, and miniſters of juſtice, &c. 
which are highly neceſſary for every Juryman, in ſome com- 

etent meaſure to know : for the law of England hath not 
placed trials by Juries, to ſtand between men, and death or 
deſtruction, to ſo little purpoſe, as to pronounce men guilty, 
without regard to the nature of the offence, or to what 1s to be 
inflicted thereupon. | 

For want of duly undcrſtanding, and conſidering, theſe 
things, Juries many times, plunge themſelves into lamentable 
perplexities ; as it befel the Jury who were the triers of Mr. 
Udal, a miniſter, who in the 32d year of queen Elz. was in- 
dicted, and arrainged, at Croydon in Surry *, tor high treaſon, 
for defaming the queen, and her government, in a certain 
book, intitled, A Demonſtration of the Diſcipline, &c.“ 
And though there was no direct, but a ſcambling ſhadow of 
proof; and though the book duly conſidered, contained no 
matter of treaſon, but certain words which by a forced con- 
ſtruction, were laid to tend to the defamation of the govern- 
ment, and ſo the thing | was | proſecuted under that name; 

et the Jury not thinking that in pronouncing him guilty, they 
bad upon their oath pronounced him guilty of treaſon, and to 
die as a traitor; but ſuppoſing that they had only declared him 
guilty of making the book; hereupon they brought him in 

uilty: but when, after the Judge's ſentence of death againſt 
kim, which they never in the leaſt intended, tliey found what 
they had done; they were confounded in themſelves, and 
would have done any thing in the world to have revoked that 
unwary 


* See State Trials, fol, vol. 1, P. 161. 


E 

unwary pernicious verdict, when, alas! it was too late. Dr. 
Fuller has this witty note on this gentleman's conviction, 
that it was conceived 72gorous in the greateſt, which at beſt”? 
(ſaith he) “ is cruel in the leaſt degree.” And it ſeems ſo queen 
Elizabeth thought it, for ſhe ſuſpended execution, and he died 
naturally. But his ſtory ſurvives, to warn all ſucceeding Jury- 
men to endeavour better to underſtand what it is they do, and 
what the conſequences thereot will be. 

7. As there is nothing I have ſaid intended to encourage 
you to partiality, or tempt any Juryman to a connivance at fin, 
and malefactors, whereby thoſe peſts of ſociety ſhould avoid 
being brought to condign puniſhment, and ſo the law ceaſe to 
be a terror to evi]-doers, which were in him an horrible per- 
jury, and indeed a fooliſh pity, or crudelis miſericordia, a cruet 
* mercy;” (for he is highly injurious to the good, that ab- 
ſolves the bad, when real crimes are proved againſt them;) ſo 
I muſt take leave to ſay, that in caſes where the matter is dubi- 


' ous, both lawyers, and divines, preſcribe rather favour, than ri- 


gour. An eminent and learned judge“ of our own, has in this 
advice and wiſh gone before me: Mallem reverd oginti facino- 
roſos mortem pietate evadere, quam guftum unum inſuſte condem- 


nari. I verily (ſaith he) © had rather twenty evil. doers ſhould 


* eſcape death through tenderneſs, or pity, than that one inno- 
& —_ ſhould be 3 r 

I ſhall conclude with that excellent advice of my lord Coke +, 
which he generally addreſſes to all Judges, but may no leſs 
properly be applied to Jurors : : 

Fear not to do right to all, and to deliver your verdiQs juſt- 
ly according to the 3 ; for fear is nothing but a betraying of 
the ſuccours that reaſon ſhould afford: and it you ſhall ſincerely 
execute juſtice, be aſſured ot three things: | 

1.. Though ſome may malign you, yet God will give you 
his bleſſing, 

2. That though thereby you may offend great men, and fa- 
vourites, yet you ſhall have the favourable kindneſs of the Al 
mighty, and be his favourites. | | 

And laſtly, That in ſo doing, againſt all ſcandalous com- 
plaints, and pragmatical devices, againſt you, God will defend 
you as with a ſhield.—** For thou, Lord, wilt give a bleſſing 
unto the righteous, and with thy favourable kindneſs wilt thou 
defend him as with a ſhield.” Fſalm v. 15. 

Fs 


* Forteſcue, cap. 27. : 
+ In the Epilogue of his 4th Part of Inftitute;. 
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AP PEN D IX. 


has OO 


ONG as the Trial by Jury has been regarded as the Bul- 
wark of public liberty, and individual property, and pro- 
fuſe as have been the panegyrics laviſhed upon it's inſtitution, 
it is matter of ſome ſurprize to a reflefting mind, that few of 
our lawyers, ſtate{men, or legiſlators have ventured to explore 
its firſt principles; or examine the deviations from them which 
have been produced by the gradual operation of time, and 
eagerly ſanctioned by the agents of corrupt power. 

The democratic part of the Britiſh Conſtitution, exiſts in 
the double repreſentation of the people :—Firſt, As makers of 
laws in the Houſe of Commons, — and Secondly, As guardians 
of thoſe laws in the Trial by Jury—and as the great end of 


ſociety is the impartial adminiſtration of juſtice, which ſecures - 


both our perſons and properties, an enquiry into the original 
and preſent ſtate of this our boaſted privilege ; Trial by Jury, 
muſt be worthy the attention of our countrymen. The learned 
author of the foregoing tract, has expatiated fully upon the 
antiquity, rights, functions, and privileges of Juries ; but has 
Not entered upon any elucidation, of the manner in which juries 
are and have been impannelled—and as the peculiar attribute of 
a Jury in the eye of the law 1s impartiality, the manner in 
which juries are impannelled muſt be a matter of importance 
to every real friend of the conſtitution at all times; but, more 
particularly in times like the preſent, when the theory of go- 
vernment, and the firſt principles of ſociety are made ſubjecis 
of legal inveſtigation, and are ſubmitted as the ground work 
of a verdi& from a jury. | | | 
Vain is the precaution of ſecuring our liberties by a 
trial of our equals, if in the conſtitution of that trial, par- 
tiality can intervene, and triumph over innocence and truth, by 
aſſuming the garb of national juſtice. The ſele$ion of im- 
partial Jurors, implies an impartial power to ſelect, for to ſay 
that Jurors ſhall be impartial, without ſome poſitive aſſurance 
of the impartiality of the ſclecting power, is a mere deluſion. 
Much has been ſaid of the wiſdom of our anceſtors in inſtitut- 
ing the trial by jury, but the wiſeſt part of that inſtitution bas 
been ill protected, and from total diſuſe is now little known. 
„„ To 
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Jo ſecure their liberties, their properties and their lives, they 
did not entruſt the impannelling of a jury, to an officer recom- 
mended by Judges appointed by the crown, ſanctioned by re- 
gal authority, and for the moſt part influenced by ariſtocratical 
connections; but to a ſheriff annually eledted by their own free 
voice, in a public aſſembly ; where every freeman had a vote.* 
To an officer thus elected was permitted the power of impan- 
nelling juries; but yet ſo fearful were our anceſtors of partiality 
and influence, that fix of the Jurors were by law obliged to be of 
the hundred in which the ſuppoſed offender reſided, or the 
ſuppoſ.:d offence was committed; and without this competent 
number of hundredors, the Jury was illegal and the verdict 
null. 1 

To prevent the ſuppoſition of an over-weening partiality in 
theſe ſix from their local connections, acquaintance or private 
friendſhips; the remaining fix, were to be choſen indiflerently 
by the ſheriff from various parts of the county. 

To a jury thus impannelled by a public officer, ſreely and 
annually elected, did our anceſtors ſubmit their mutual wrongs 
for redreſs, and their differences for reconciliation. To ſuch 
a jury it might with truth be ſaid, which country you are.“ 

Had our anceſtors ſhewn as much vigilance in preſerving as 
wiſdom in framing this ſyſtem, it would not at this day have 
been reduced ſo far below its original merit; but, they were 
too little ſenſible of its value, while on the contrary, their 
enemies were well aware that it was incompatible with favouri- 
tiſm and public extravagance ; accordingly in the infamous reign 
of Edward the Second, an act was obtained under the uſual pre- 
tences, (ſee page 5, of the foregoing tract;) taking the right of 

. | electing 
* Sheriffs were formerly choſen by the inhabitants of the 
ſeveral counties. In confirmation of which it was ordained by 
& ſtatute, 28 Edward I. c. 8. that the people ſhould have elec- 
tion of ſheriffs in every ſhire, where the ſhrievalty is not of 
inheritance, —For antiently in ſome counties the ſheriffs were 
hereditary; as I apprehend they were in Scotland, till the 
20 George II. c. 43; and ſtill continue in the county of Weſt- 
moreland to this day. The reaſon of theſe popular elections 
6& 1s aſſigned in the fame ſtatute, c. 13. That the commons 
6 might chuſe ſuch as would not be a burthen to them. - And 
« herein appears plainly a ſtrong trace of the democratical part 
of our conſtitution, in which form of government 1t is an 


indiſpenſible requiſite, that the people ſhould chuſe their own 
«& magiſtrates.” 


Vide Blackſtone's, Com, vol, I, chap. 9, page 339- 
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electing ſheriffs from the people and veſting it in the governs 
ment. I he County of Weſtmoreland, and the City of Lon- 
don alone eſcaped this invaſion of public liberty ; in the for- 
mer, the ſheriff is kereattary, and the ſheriffs of the latter, who 
are elected, are by preſcriptive right, alſo ſheriffs for the Coun- 
ty of Middleſex. | 
Thus was at once torn from the people, the moſt valuable 
of their conſtitutional rights; nearly the whole impannelling 
of juries, being thrown into the hands of the crown, and a 
door opened to influence, and intrigue which is always to be 
apprehended from government; for as Judge Blackſtone juſt- 
ly obſerves, (Vol. III. Chapter 23. page 379, laſt edition: ) ** it 
* 18 not to be expected from human nature that the few, thould 
& be always attentive to the intereſte and good of the MAN Y— 
% and whenever the adminiſtration of juſtice is entirely en- 
« truſted to the magiſtracy, a ſelect body of men, and thoſe 
« generally ſelected by the prince, or ſuch as enjoy the higheſt 
offices in the ſtate; their decifions in ſpight of their own na- 
*- tural integrity, will have frequently an znvol--ntary brafs to- 
* wards thoſe of Heir own rank and dig nity.“ 
Though the foregoing detail, points out a moſt alarming 
breach, in the fundamental principles, of the trial by jury, and 
ſufficiently proves what a track of deviation we ate at this day 
currently purſuing, falſely conceiving it, the old high road 
of the conſtitution; yet perhaps our properties and lives, 
might be tolerably ſafe, had not another moſt flagrant abuſe 
of the wiſe inſtitutions of our forefathers, prevailed of late 
years, almoſt to the excluſion of the common law of this 
realm : viz, the practice of trying almoſt every cauſe, in which 
government is concerned, by a ſpecial jury. The origin of 
ipecial juries, cannot be very exactly aſcertained, but, is 
doubtleſs, every antient, and ſeems to have been founded 
upon the pureſt principles of juſtice. In caſes, where the 
ſheriff though annually elected, was ſuppoſed to be, either in- 
tereſted, or influenced, as in caſes of relationſhip, friendſhip, 
pecuniary intereſt or connections, or being himſelf party to 
the ſuit, he was not entruſted to return the jury; but the writ 
was directed to the coroners, it an exception laid againſt them. 
to two clerks of the court, or to two perſons of the county, 
who were ſworn to impannel a jury without favour or partiality, 
and were called Eliſors or Electors.“ A 
| ter 


* This we may reaſonably ſuppoſe to have been the origin 


of ſpecial Juries, though not expreſsly Rated ſo in the law- 
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After the popular election of ſheriſſs was annulled, this cuſtom 
died away, till the progreſs of trade, and commerce filed the 
courts of law, with various mercantile diſputes, which the 
yeomaary, and freeholders, of the counties in general, were 
not competent to decide upon ; and this introduced the preſent 
formula of ſpecial Juries; without reviving their original 
ſpirit and juſtice. So far indeed, did this latter deſcription . 
of ſpecial Juries, differ trom the original, that their legality 
was held doubtful, till eſtabliſned by an act, paſſed in the 
Third, of George the II. This att not only eſtabliſhed 
their legality (if any act can) but extended their powers, to 

| Caſes in which government itſelf, ſhould be the proſecutor. 

Thus are ſpecial Juries, become a direct contraſt to what 
they originally were. Since formerly, the intention in de- 
viating, trom the ordinary mode of impannelling, was to pre. 
vent a party concerned from having any influence in ſelect- 
ing the Jury; while at preſent the deviation gives to a party, 
always the ſtrongeſt, an additional power of uſing ſuch influ- 
ence. Does not our tame ſubmiſſion to ſuch practices, af- 
tord too much reaſon to ſay, that we are become a direct con- 

traſt to our anceſtors ? 

Theſe defects have been pointed out in conformity, with 
the ſentiments of our great law luminary, Judge Blackſtone, 
who obſerves, * yet after all, it mult be owned, that the beft 
*« and moſt effectual method to preſerve, and extend the trial 
* by Jury in practice, would be by endeavouring to remove all 
the gefedts, as well as to improve the advantages, incident 
to this mode of enquiry, It juſtice is not done to the en- 


„% tire 


books, and though quite different to the preſent form of impan- 
nelling ſpecial Juries :—Blackſtone ſays, The Jurors contained 
„ in the pannel are either ſpecial or common Jurors, Special juries 
%% were originally introduced in trials at bar, when the cauſes 
+ were of too great nicety, for the dilcuſſion of ordinary free- 
6 holders; or where the ſheriff was ſuſpected of partiality, 
though not upon ſuch apparent cauſe, as to warrant an excep- 
“% tion to him, He is in ſuch caſes, upon motion in court and 
6 a rule granted thereupon to attend the prothonotary or other 
6 proper officer with his freeholder's book; and the officer is to 
& take ndifferently Forty-eight of the principal freeholders in 
6 the preſence of the attornies on both ſides; who are each of 
them to ſtrike off twelve, and the remaining twenty-four, are 


returned upon the pannel, Vide Com. vol III chap, 23,” 
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tire ſatisfaction of the people, in this method of deciding 
facts, in ſpite of all encomiums, and panegyrics, on trials at 
the common law, they will reſort in ſearch of that juſtice to 
another tribunal ; though more dilatory, though more expen- 


five, though more arbitrary in us frame and conſtitution. It 


juſtice is not done to the crown, by the verdict ot a Jury, 
the neceſſities of the public revenue, will call for the erec- 
tion of ſummary tribunals.” 
* It is a circumſtance well worthy an Engliſhmans obſer- 
vation, that in Sweden, the trial by Jury, that Bulwark of 
Northern liberty, which continued in its full vigour, fo late- 
ly as the middle of the laſt century, is now fallen into diſ- 
uſe ; and that there, though the regal power 3s in no coun- 
try ſo cloſely limited, yet the liberties of the commons, are 
extinguiſhed, and the government 1s degenerated into a 
mere ariftocracy, for every new tribunal] erected for the 
deciſion of facts, without the intervention of a Jury, whe- 
ther compoled of juſtices of the peace, commiſſioners of 
the revenue, judges of a court of conſcience, or any other 
ſanding magiſtrates, is a ſtep towards eſtabliſhing ariſto- 
cracy, the moſt oppreſſive of abſolute governments. As 
an inftance of which in every country on the conti- 
nent as the trial by the peers, has been gradually diſuſed, 
ſo the nobles have increaſed in power, till the ſtate has been 
torn to pieces by rival factions, and oligarchy in effect has 
been eſtabliſhed, though under the ſhadow of regal govern- 
ment; unleſs where the miſerable commons have taken 
ſhelter under abſolute monarchy, as the lighter evil of the 
two'* „It is therefore upon the whole, a duty which 
every man owes to his country, his friends, his property, and 
himſelf, to maintain to the utmoſt of his power, this valuable 
conſtitution in all its rights, to reſtore it to its antient dig- 
nity, if at all impaired by the different value of property, 
or otherwiſe deviated from its firſt inſtitution ; to amend it 
wherever it is defective, and above all, to guard with the 
moſt jealous circumſpection, againſt the introduction of new 
and arbitrary methods of trial, which, under a variety of 
eee nee may in time imperceptibly undermine this 
eſt preſervative of liberty,” T 
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» This remark has proved almoſt prophetic, with reſpe& ta 


Sweden; may that event prove a warning to the unprincipled 


factions in our own ariſtocracy, 


ES. 


I 41 4 
To follow our quotation through the whole of what this 
learned author has ſaid, on the ſubject of Trial by Jury, would 
exceed our limits :—-But we earneſtly wiſh every true friend 
to the conſtitution, to peruſe the original, fully, and attentive- 
ly. We cannot however, paſs unnoticed, a hint thrown out 
by him, viz. that it would be a great improvement of our con- 
ſtitution, if juries were choſen by lot. 5 
It is almoſt ſuperfluous to point out means of executing a 
propoſal! ſo eaſy, but, let us ſuppoſe that previous to the ſit- 
ting of any court of judicature, every pariſh in the county or 
city, where the court was to be held, ſhould be required to re- 
turn one or two Jurymen, taken by chance from all the eligi- 
ble names in each pariſh: Jurymen would in ſuch caſes, be 
generally ſtrangers to each other, conſequently not influenced 
by private conſiderations, as party prejudices, friendſhip or 
enmity. reputed talents, riches or poverty; circumſtances 
which it is well known too frequently interfere with the deli- 
berations of juries The public would be relieved from that 
infamous tribute which they now pay to returning officers, 
and the practice of packing juries, that bane of our conſtitu- 
tion, muſt ceaſe for ever. 
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